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Wednesday, December 11, 2019

SUBJECT
Sponsorship Agreement with the new El Paso Children’s Museum

BACKGROUND

El Paso Community Foundation and the leadership of the new El Paso Children’s Museum (Museum) approached El Paso
Water about partnering on water education. Partnering with the Museum will augment existing TecH20 Learning Center
efforts. The PSB Communications Committee was briefed on options to support the museum and directed staff to conduct
focus groups to understand customer perceptions of utility support for the museum. Focus group meetings were conducted
in 2019, and all found strong customer support for utility sponsorship of water education at the museum as long as it was
differentiated from what was provided at the TecH20O Learning Center.

STRATEGIC OBJECTIVES SUPPORTED

Strengthen Stakeholder Partnerships

EVALUATION PROCESS

The PSB Communications Committee reviewed the focus group report and findings and recommended that the Utility partner
with the Museum on water education, messaging and marketing. The PSB Communications Committee evaluated the cost and
benefits of one-time sponsorship contributions versus a multi-year sponsorship commitment and determined that an annual
sponsorship of $25,000 over five years will enable the Utility to influence programming, exhibits, and water messaging while a
lesser amount would only support marketing.

FINANCIAL IMPLICATIONS
Sufficient funds are available in Account Number 115-7550, and the funding source is the Water and Sewer Fund.

PROPOSED ACTION REQUESTED

Consider and authorize the President and CEO to sign a sponsorship agreement with the El Paso Children’s Museum to provide
water education, messaging, and marketing in the annual amount of $25,000 over a term of five years.

SUPPORTING DOCUMENTATION PROVIDED
e Sponsorship Agreement

Sponsorship Agreement with the new El Paso Children’s Museum
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EL PASO CHILDREN’S MUSEUM

PO Box 272
El Paso, Texas 79943

SPONSORSHIP AGREEMENT

The EL PASO CHILDREN'S MUSEUM (“Museum”) gratefully acknowledges the Sponsorship
(“Sponsorship”) of El Paso Water — Public Service Board (“EPWater” or “Sponsor”) who, through this
agreement (“Agreement”), is pledging to provide public education messaging on the value of water.

The total value of the sponsorship will be $125,000 in the form of five yearly installments of $25,000 from
EPWater to Museum.

The specific terms of EPWater’s Sponsorship are described in the attached Exhibit A which is incorporated
by reference. The parties acknowledge and agree that the Museum shall incorporate ideas and messages
from EPWater; provided, however, the Museum shall have ultimate and final decision making authority
as it relates to Museum exhibits and materials. The following provisions define the terms and conditions
of this Agreement.

To safeguard the interests of the Sponsor and the Museum, to ensure that the Sponsorship is applied for
its intended purpose, and to allow the Museum to plan effectively, the Sponsor and the Museum agree
to the following:

1. Sponsorship.

(a) Commitment. The Sponsorship will be paid to the Museum over a period of (5) year(s).
Payments in support of the Sponsorship will be made in accordance with the following schedule:

Payment Amount Expected Date
$25,000 January 1, 2020
$25,000 January 1, 2021
$25,000 January 1, 2022
$25,000 January 1, 2023
$25,000 January 1, 2024

(b) Payment. In January of the years 2020-2024, the sponsor shall pay to Museum, in
immediately available funds, the annual sponsorship payment applicable to that sponsorship year. Checks
should be made payable to the El Paso Children’s Museum, a 501(c)3, non-profit organization and
delivered or sent via trackable mail to PO Box 272, El Paso, Texas 79943,

2. Recognition.
(a) The Sponsor will be recognized in connection with the Sponsorship and may be publicized
in recognition vehicles produced by the Museum or other entities, including print, and/or electronic

media; however, at no time will the Sponsor be listed as a donor or having provided a “gift”.

(b) The Museum may recognize the Sponsorship with an appropriate public announcement
unless notified in writing by the Sponsor that it would prefer otherwise.
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(c) Modification of Obligations. Museum and Sponsor have the right to modify their
obligations identified in Exhibit A with the prior written consent of the other party, which shall not be
unreasonably withheld.

3. Intellectual Property.

(a) All marks, logos, copyrighted and copyrightable materials of Sponsor (the “Sponsor
Intellectual Property”) and all goodwill associated therewith supplied to Museum by Sponsor shall belong
to and remain the sole property of Sponsor or its affiliates, as applicable, and Museum shall not have or
acquire any right to copy, reproduce, publish or use the Sponsor Intellectual Property except in connection
with the specific purposes of this Agreement. Museum will have the limited, non-exclusive right to use
Sponsor Intellectual Property on a royalty-free basis, in promotions, advertising and website identification
as specified herein. Upon the expiration of this Agreement, all rights and privileges granted to Museum
by this limited license shall immediately terminate, Museum’s use of the Sponsor Intellectual property
shall cease, and Museum will either return the Sponsor Intellectual Property and all copies to Sponsor or
dispose of the Sponsor Intellectual Property.

(b) All marks, logos, copyrighted and copyrightable materials of Museum (the “Museum
Intellectual Property”) and all goodwill associated therewith supplied to Sponsor by Museum shall belong
to and remain the sole property of Museum. Sponsor will have the limited, non-exclusive right to use
Museum Intellectual Property on a royalty-free basis for the limited purpose of leveraging its sponsorship
position. Upon expiration of this Agreement, all rights and privileges granted to Sponsor by this limited
license shall immediately terminate, Sponsor’s use of the Museum Intellectual Property shall cease and
Sponsor will return the Museum Intellectual Property and all copies thereof to Museum or dispose of the
same.

(€) Sponsor and Museum recognize the great value of the goodwill associated with each
party’s intellectual property. Each party recognizes that the other party has an interest in maintaining and
protecting the image and reputation of its respective intellectual property, and that the other party’s
intellectual property must be used in a manner consistent with the standards established by that party.
This limited license and all rights and duties hereunder are personal to each party and both agree that
they shall not, without the prior written consent of the other party, assign, mortgage, sublicense or
otherwise encumber or transfer the limited license or the rights and duties hereunder.

4, Default and Remedies.

(a) Potential Default by Museum. Subject to the exception in Section 2.(c) a “Potential
Museum Default” shall exist under this Agreement upon the failure to substantially perform, when
required, any of Museum’s obligations under this Agreement and includes an anticipatory repudiation by
Museum of its obligations under this Agreement.

(b) Potential Default by Sponsor. Subject to the exception in Section 2.(c) a “Potential
Sponsor Default” shall exist under this Agreement upon the failure to substantially perform, when
required, any of Sponsor’s obligations under this Agreement and includes an anticipatory repudiation by
Sponsor of its obligations under this Agreement.

(c) Cure Periods. Any Potential Museum Default or Potential Sponsor Default is curable
and shall be deemed cured, if:

(i) within (10) days after receipt by the party against whom a Potential Default is
alleged (the “PD Party”) from the other party hereto (the “Non-PD Party”) of notice of such
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Potential Default, the following occurs: (1) with respect to a Potential Default existing by reason
of the breach of an obligation to pay money, such money is paid in full, or (2) with respect to a
Potential Default existing by reason other than the breach of an obligation to pay money, the PD
Party gives the Non-PD Party notice of an intent to cure such Potential Defauit; or (3) with respect
to an anticipatory repudiation by the PD Party, the PD Party confirms that it will comply with the
terms of the Agreement.

(ii) within (30) days after receipt by the PD Party from the Non-PD Party of notice of
a Potential Default existing by reason other than the breach of an obligation to pay money or an
anticipatory repudiation, the PD Party commences the curing of such Potential Default; and

(iii) within (60) days after receipt by the PD Party from the Non-PD Party of notice of
a Potential Default existing by reason other than the breach of an obligation to pay money or an
anticipatory repudiation, the PD Party, in fact, cures such Potential Default.

(d) Event of Default; Remedies. Following the occurrence of any Potential Default, and after
the expiration of the cure period applicable thereto, a default (each, an “Event of Default”) on the part of
the PD Party shall occur hereunder and the Non-PD Party thereafter shall have the following remedies:

(i) The right to suspend performance by the Non-PD Party of its obligations under
this Agreement and to terminate this Agreement as of the date specified in a notice delivered by
the Non-PD Party to the PD Party (which date of suspension and termination shall be not less than
(15) days after the giving of such notice) stating the Non-PD Party’s election to exercise such right
of suspension and termination; and

(ii) The right to pursue such other remedies as may be available to the Non-PD Party
at law or in equity (including, without limitation, interest at the maximum legal rate on any unpaid
and delinquent sums owing under the terms of this Agreement).

(i) In the event of an anticipatory repudiation and the failure of the PD Party to
comply with Section 3(c), the Non-PD Party may immediately terminate this Agreement and shall
have no obligation to mitigate or offset the damages that will occur as the result of the repudiation
by the PD party.

(e) Remedies Cumulative. No remedy herein conferred upon or reserved to the parties
hereto is intended to be exclusive of any other remedy herein or by law provided or permitted, but each
shall be cumulative and shall be in addition to every other remedy given hereunder or now or hereafter
existing at law or in equity.

(f) Actual Default. An “Actual Default” shall exist if, at any time, in the sole opinion of the
Non-Actual Default party, the Actual Default (“AD") party becomes the subject of public disrepute,
contempt, or scandal that adversely affects the Non-AD party’s image or goodwill. If the Non-AD party
determines that an Actual Default has occurred, the Non-AD party may, after (10) days written notice to
AD party, immediately terminate this Agreement, in addition to any other rights and remedies that the
Non-AD party may have hereunder at law or in equity. In the event that Sponsor terminates this
Agreement for an Actual Default, Museum shall immediately refund all funds paid to Museum under this
Agreement.
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5. Indemnification.

Museum shall indemnify, defend and hold harmless Sponsor and its parent and affiliate entities,
and each of Sponsor’s and its parents and affiliates, board members, directors, officers, employees,
agents, successors and assigns (collectively, “Sponsor Parties”), from and against any and all claims,
demands, causes of action, actions, suits, liabilities, losses, judgments, damages, penalties, costs or
expenses (including reasonable attorneys’ fees and costs), that result from, arise out of or relate to any
breach by Museum of any covenant, representation or warranty made by Museum in this Agreement or
any action or inaction of Museum or its affiliates or the officers, employees, agents, successors, assigns
and contractors of any of them arising from or relating to this Agreement, the non-profit organization or
the Museum.

6. Miscellaneous.

(a) Guidance. Each party acknowledges that it has had the opportunity to seek independent
professional advice relating to legal, accounting, and tax issues with respect to this Agreement and has
not relied on any statements made by the other party or its representatives.

(b) Construction. In view of the foregoing, and not withstanding any otherwise applicable
principles of construction or interpretation, this Agreement shall be deemed to have been drafted jointly
by the parties and in the event of any ambiguity, shall not be construed or interpreted against the drafting

party.

(c) Amendment. This Agreement may be amended at any time by written agreement signed
by each party.

(d) Assignment. Neither party shall not have any right to assign or transfer any of its rights,
or to delegate any of its obligations, under this Agreement to any person or entity without the prior
written consent of the other party, which consent shall not be unreasonably withheld, conditioned or
delayed.

(e) Capacity. Museum and Sponsor, with respect to itself only, represents and warrants to
the other, that (i) it has the right, power, legal capacity and authority to enter into and perform its
obligations under this Agreement; (ii) the execution, delivery and performance by it of its obligations
under this Agreement, and the consummation by it of the transactions contemplated hereunder, have
been duly authorized by all necessary corporate action on its part; and (iii) the terms and provisions of the
covenants by it under this Agreement constitute valid and legally binding obligations of it enforceable
against it in accordance with their respective terms, except to the extent abrogated or limited by
bankruptcy, insolvency or other laws affecting creditor’s rights generally. Each of the undersigned
represents and warrants that it has authority to cause the entity on behalf of which such person is
executing this Agreement to enter into this Agreement.

(f) Agreement Provisions. If any clause, provision or part of this Agreement is declared
unenforceable or void by a court of competent jurisdiction or an arbitrator, such illegality or invalidity
shall not affect the balance of the terms and provisions which shall remain binding and enforceable.

(g) No Third Party Beneficiaries. This Agreement shall inure solely to the benefit of Museum
and Sponsor and Sponsor’s affiliates, and their respective permitted successors and assigns, and no
natural person, entity, or governmental agency or authority shall have any third party beneficiary or other
similar rights under or arising from this Agreement.
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(h) Government Function. This Agreement is entered into by Sponsor in the normal course
of effectuating its Government purpose. Nothing in this Agreement is intended to constitute a waiver of
governmental immunity by Sponsor.

(i) Texas Public Information Act. EPWater (Sponsor) is a political subdivision of the State of
Texas and is governed by the Texas Public Information Act, Chapter 552, Texas Government Code. The
Parties acknowledge and agree that EPWater shall only be obligated to perform its duties under this
Agreement in compliance with the Public Information Act. To the extent to which some duties hereunder
are not in conformity with the requirements of the Public Information Act, EPWater shall be relieved of
said duties without penalty or further liability. In the event that EPWater receives a request, pertaining to
this Agreement or information resulting from this Agreement, under the Public Information Act for
Confidential Information it shall immediately notify Museum and confer on whether disclosure should be
opposed. It is expressly agreed that EPWater may request a determination from the Attorney General of
the State of Texas in regard to the application of the Public Information Act to the requested information
and whether the information is to be made available to the public. Museum may be asked to support such
requests for determination by the Attorney General. It is further agreed that EPWater, its officers and
employees shall have the right to rely on the determinations of the Texas Attorney General, and that
EPWater, its officers and employees shall have no liability to Museum for disclosure to the public in
reliance on a decision by the Attorney General. Nothing in this agreement shall require EPWater or
Museum to violate the terms of the Public Information Act.

(i) Notice. Any written notice, request, demand or communication shall be deemed to have
been delivered and received as of the date (i) personally delivered; (ii) sent by email; (iii) three business
days after deposit in the United States certified mail, return receipt requested, properly posted; or (iv) the
next business day after an overnight delivery service properly posted and addressed to the other party at
the addresses provided below:

To Museum: El Paso Children’s Museum
Attn:  Sponsorships
PO Box 272
El Paso, Texas 79943
Email Address: pkortenaar@epchildren.org

To Sponsor: El Paso Water Utilities
Attn: Communications
PO Box 511
El Paso, TX 79961-0511
Email Address: LRosendorf@epwater.org

Copy To: El Paso Water Utilities
Attn: Contracts Administration
PO Box 511
El Paso, TX 79961-0511

(k) Texas Law and Choice of Forum. This Agreement shall be construed in accordance with
and governed by the laws of the State of Texas, without giving effect to any conflict of law rules of the

State of Texas. This Agreement is performable in El Paso County, Texas.

[Signatures begin on the following page]
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IN WITNESS WHEREOF, duly authorized representatives of the parties have signed in confirmation of this
AGREEMENT, with effective date being the date that all parties to the AGREEMENT have signed it as

evidenced by the date below their signatures.

EPWater or Sponsor
El Paso Water — Public Service Board

John E. Balliew
President/CEO

Date: / /

Museum
THE EL PASO CHILDREN’S MUSEUM

‘& o -
— =
{7

=
Name: @u‘\_ Kog 1N AAR

Title: B Ecmn £ BW\ECTGL

Date: QO‘C?/ Wz 1z
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EXHIBIT A

Tl | T Al R 1o s L 1 i
| Outcomes of SponsorshipPayment ~ Amount _  Date
Participation in Initial Design Planning Meetings with $25,000 January 2020

Gyroscope, Inc. (Museum Designers) on Water

Exhibit for Museum.
Participation in Review and Feedback Session with $25,000 January 2021
Water Exhibit Designers
Review and approve artwork for Water Fountains $25,000 January 2022
and co-branded water bottles
EPWater marketing and messages at Museum $25,000 January 2023
EPWater marketing and messages at Museum $25,000 January 2024
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