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SUBJECT
EPWater Public Private Partnership Guidelines

BACKGROUND

A public-private partnership (PPP) is a collaborative agreement between government entities and private sector companies
aimed at providing public services or infrastructure. In this arrangement, both parties share resources, risks, and responsibilities
to achieve common goals. PPPs are commonly used for utilities, where the public sector's regulatory framework combined with
the private sector's innovation and efficiency results in faster and more cost-effective outcomes.

Chapter 2267 of the Texas Government Code allows governmental entities to utilize the public private partnership method to
contract with private entities for the development or operation of certain qualifying projects that serve a public purpose. The
adoption of the EPWater Public Private Partnership Guidelines (“Guidelines”) is required by state law in order for EPWater
to utilize the method. The Guidelines will establish the process for EPWater’s consideration of and entry into a public private
partnership.

PRIOR PSB ACTION:
e None

UTILITY KPI ALIGNMENT
Improve Infrastructure

EVALUATION PROCESS

The adoption of the proposed EPWater Public Private Partnership Guidelines will have the purpose of encouraging
opportunities to work with private entities in development or operation of EPWater related projects that serve a public need
and purpose.

FINANCIAL IMPLICATIONS
None

PROPOSED ACTION REQUESTED

Consider and adopt a resolution approving the El Paso Water Utilities-Public Service Board Public Private
Partnership Guidelines for the development or operation of qualifying projects to provide public services and facilities in
accordance with Chapter 2267 of the Texas Government Code.

SUPPORTING DOCUMENTATION PROVIDED

e Resolution




RESOLUTION
A RESOLUTION OF THE EL PASO WATER UTILITIES PUBLIC SERVICE BOARD
ADOPTING THE EL PASO WATER UTILITIES PUBLIC SERVICE BOARD PUBLIC
PRIVATE PARTNERSHIP GUIDELINES TO ENTER INTO PUBLIC PRIVATE
PARTNERSHIPS FOR THE DEVELOPMENT AND/OR OPERATION OF A
QUALIFIYING PROJECT THAT SERVES A PUBLIC NEED AND PURPOSE IN
ACCORDANCE WITH CHAPTER 2267 OF THE TEXAS GOVERNMENT CODE.

WHEREAS, on May 22, 1952, the City of El Paso (“City”), a Texas political subdivision
of the state of Texas, adopted Ordinance No. 752, for the purpose of creating the Public Service
Board (“PSB”), a board of trustees vested with complete authority and control of the management
and operation of the El Paso water and wastewater system, including all its infrastructure and land
assets; and

WHEREAS, on June 19, 2007, the City adopted Ordinance No. 16668 for the purpose
of establishing a municipal drainage utility system and vested in the PSB with complete authority
and control of the management and operation of the municipal drainage utility system, including
all of its infrastructure and land assets, in addition to the El Paso water and wastewater system;
and

WHEREAS, the El Paso Water Ultilities-Public Service Board (“EPWater”) is a
component unit of the City, that as part of the complete authority and control of the management
and operation of the water, wastewater and drainage utility systems (together referred to as
“System”) has the authority to award EPWater public works contracts; and

WHEREAS, EPWater utilizes the contracting and delivery methods of Chapter 2269 of
the Texas Government Code, including competitive bidding, competitive sealed proposal, and
alternative project delivery methods for construction projects; and

WHEREAS, the Texas Legislature enacted the Public and Private Facilities and
Infrastructure Act of 2011 (the “Act”) under Chapter 2267 of the Texas Government Code in order
to facilitate the use of public/private partnerships for certain qualifying projects; and

WHEREAS, the Texas Legislature authorizes governmental entities to enter into public
partnerships for the following purposes stated in Section 2267.002 of the Texas Government Code:

(1) to encourage investment in this state by private entities and other persons;

(2) facilitating bond financing or other similar financing mechanisms, private capital,

and other funding sources that support the development or operation of qualifying

projects in order to expand and accelerate financing for qualifying projects that

improve and add to the convenience of the public; and

(3) providing governmental entities with the greatest possible flexibility in contracting

with private entities or other persons to provide public services through qualifying

projects; and

WHEREAS, the Public Service Board (“PSB”) has determined that the use of public
private partnerships method will provide EPWater with an additional tool for developing capital

EPWater Public Private Partnership Guidelines Resolution



improvement projects; and

WHEREAS, the PSB adopts the findings that the Texas Legislature made in the Act by
reference; and

WHEREAS, EPWater, as component unit of the City, is a responsible governmental entity
under the meaning of Section 2267.001(11) of the Texas Government Code; and

WHEREAS, Section 2267.052(a) of the Texas Government Code requires a responsible
governmental entity to adopt and make publicly available guidelines that enable the governmental
entity to comply with Chapter 2267 of the Texas Government Code before requesting or
considering a proposal for a qualifying project; and

WHEREAS, in accordance with Chapter 2267 of the Texas government Code, the PSB
desires to adopt the EPWater Private Public Partnership Guidelines in Exhibit A of this Resolution.

NOW, THEREFORE, BE IT RESOLVED by the El Paso Water Utilities Public
Service Board of the City of El Paso, Texas:

Section 1. That the findings and recitations set out in the preamble to this Resolution are
found to be true and correct and are hereby adopted by the Public Service Board and made
a part of this Resolution for all purposes.

Section 2.  That the Public Service Board hereby adopts the Private Public Partnership
Guidelines attached to this Resolution as Exhibit A.

Section 3. This Resolution and its authorization shall take effect immediately from and
after its passage.

(Signatures begin on the following page.)
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PASSED AND APPROVED at the regular meeting of the El Paso Water Utilities Public Service
Board of the City of El Paso, Texas, this 9th™ day of April 2025, at which meeting a quorum was
present and which was held in accordance with the provisions of V.T.C.A. Government Code,
Sections 551.001, et. Seq.

EL PASO WATER UTILITIES
PUBLIC SERVICE BOARD

Bryan Morris, Chair
ATTEST:

Stefanie Block Uribarri, Secretary/Treasurer

APPROVED AS TO FORM: APPROVED AS TO CONTENT:

Daniel Ortiz, General Counsel John E. Balliew, CEO/President
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EXHIBIT A
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El Paso Water Utilities-Public Service Board
Public Private Partnership Guidelines

I. INTRODUCTION
A. The Public and Private Facilities and Infrastructure Act

The State of Texas enacted the Public and Private Facilities and Infrastructure Act (the “Act”) to allow
greater use of public-private partnerships to assist entities, like El Paso Water Utilities Public Service
Board (“EPWater”), to meet their growing infrastructure and facilities needs. The Texas legislature
found that:

(1) there is a public need for timely acquisition, design, construction, improvement,
renovation, expansion, equipping, maintenance, operation, implementation, and installation
of education facilities, technology and other public infrastructure, and government facilities in
this state that serve a public need and purpose;

(2) the public need may not be wholly satisfied by existing methods of procurement in which
qualifying projects are acquired, designed, constructed, improved, renovated, expanded,
equipped, maintained, operated, implemented, or installed;

(3) there are inadequate resources to develop new education facilities, technology and other
public infrastructure, and government facilities for the benefit of the citizens of this state, and
there is demonstrated evidence that partnerships between public entities and private entities
or other persons can meet these needs by improving the schedule for delivery, lowering the
cost, and providing other benefits to the public;

(4) financial incentives exist under state and federal tax provisions that encourage public
entities to enter into partnerships with private entities or other persons to develop qualifying
projects; and

(5) authorizing private entities or other persons to develop or operate one or more qualifying
projects may serve the public safety, benefit, and welfare by making the projects available to
the public in a more timely or less costly fashion.

The Act provides that a governmental entity requesting proposals or inviting bids from persons for
the development or operation of a qualifying project serves the public purpose of the Act if the action
facilitates the timely development or operation of a qualifying project.

The purpose of the Act includes the following:
(1) to encourage investment in this state by private entities and other persons;
(2) facilitating bond financing or other similar financing mechanisms, private capital, and other

funding sources that support the development or operation of qualifying projects in order to
expand and accelerate financing for qualifying projects that improve and add to the
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convenience of the public; and

(3) providing governmental entities with the greatest possible flexibility in contracting with
private entities or other persons to provide public services through qualifying projects subject
to Chapter 2267 of the Texas Government Code.

B. Guidelines Ovetrview

EPWater is a component unit of the City of El Paso, which was vested with complete control and
authority of the management and operation of the water, wastewater and stormwater systems. On
April 9, 2025, the Public Service Board elected to utilize the public-private partnership method by
adopting these EPWater Public Private Partnership Guidelines (the “Guidelines”) in accordance with
Section 2267.052 of the Act. The Guidelines establish a procedure which is reasonable, encourages
competition, and guides EPWater in the selection of Qualifying Projects under the purview of
EPWater. The Guidelines meet the Act’s requirement of adopting and making publicly available
guidelines that enable EPWater to comply with the Act before requesting or considering a proposal
for a Qualifying Project. The Guidelines provide interested Private Entities with a fair and uniform
framework to:

1. respond to solicited proposals for a Qualifying Project; and

2. participate in a reasonable and transparent evaluation and selection process for Proposals
in accordance with the Act and Texas law.

Nothing in these Guidelines shall prevent EPWater from utilizing other procurement laws or methods
at its discretion, including for a project that meets the definition of a Qualifying Project.

C. Designated Contact

EPWater designates the following representative to meet with Private Entities who are considering
submitting a Proposal:

Senior Purchasing Agent

Purchasing and Contracts Administration

1154 Hawkins Blvd.

El Paso, TX 79925

(915) 594-5628

EPWater’s representative is available by appointment only, Monday- Friday between 9:00 a.m.— 5:00
p.m. MST excluding EPWater holidays.

EPWater may designate a replacement designated contact from time to time by revising these
Guidelines administratively and by posting notice on its website.

D. Qualifying Projects

EPWater may request proposals or invite bids from Private Entities for the development or operation
of a Qualifying Project. In order for a proposal to be considered, the proposed project must meet the
definition of a “Qualifying Project” as defined in the Act and these Guidelines. EPWater may approve
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as a Qualifying Project the development or operation of a facility needed by EPWater or the design
or equipping of a Qualifying Project if EPWater determines that the project serves the public purpose
of the Act. This public purpose determination can be made if:

1. there is a public need for or a benefit derived from the project of the type being proposed
as a Qualifying Project.

2. the estimated cost of the project is reasonable in relation to similar facilities; and

3. the proposed plans will result in the timely development or operation of a Qualifying
Project.

II. DEFINITIONS

Unless otherwise specified, whenever the following terms are used in these Guidelines, they have
the meanings set forth below:

Act - means the Public and Private Facilities and Infrastructure Act, Chapter 2267, Texas
Government Code.

Affected Jurisdiction- means any county or municipality in which all or a portion of a
Qualifying Project is located.

Center- means the Center for Alternative Finance and Procurement established under Section
2152.110 of the Texas Facilities Commission.

Comprehensive Agreement- means the comprehensive agreement between the Contracting
Person and EPWater pursuant to these Guidelines prior to the development or operation of
a Qualifying Project.

Contracting Person- means a person who enters into a Comprehensive or Interim
Agreement with EPWater on a specific Qualifying Project.

Develop or Development — means to plan, design, develop, finance, lease, acquire, install,
construct, or expand a Qualifying Project.

Financial Analysis- means a financial review and analysis of a proposed Qualifying Project
that includes, at a minimum, a cost-benefit analysis; an assessment of opportunity cost;
consideration of the degree to which functionality and services similar to the functionality and
services to be provided by the proposed project are already available in the private market; and
consideration of the results of all studies and analyses related to the proposed Qualifying
Project.

Improvement- means (i) a building, structure, fixture, or fence erected on or affixed to land;
(i) the installation of water, sewer, or drainage lines on, above, or under land; (iii) the paving
of undeveloped land; and (iv) specialized software that in any manner is related to the control,

3



management, maintenance, or operation of an improvement.

Interim Agreement- means an agreement between a Contracting Person and EPWater
pursuant to these Guidelines before or connection with the negotiation of the Comprehensive
Agreement for the development or operation, or both, of a Qualifying Project. The Interim
Agreement may authorize the Contracting Person to begin activities or project phases related
to the Qualifying Project including, but not limited to, project planning and development,
design, engineering, environmental analysis and mitigation, surveying, financial and revenue
analysis, including ascertaining the availability of financing for the proposed facility or facilities,
or any other phase of the Qualifying Project. Interim Agreements are subject to review and
approval of the Oversight Committee and require approval of the PSB.

Operate or Operation — means to finance, maintain, improve, equip, modify, repair, or
operate a Qualifying Project.

Oversight Committee- means a committee of EPWater employees designated by EPWater’s
President/CEO who represents EPWater and that acts as an advisory committee to review
the terms of any proposed Interim or Comprehensive Agreement.

Private Entity or Private Entities — means an individual, person, corporation, general
partnership, limited liability company, limited partnership, joint venture, business trust, public
benefit corporation, nonprofit entity, or other business entity.

Property — means any matter or thing capable of public or private ownership.

Proposal — means a proposal submitted by a Private Entity in response to a Solicitation.
Proposer — means a Private Entity that submits a Proposal to EPWater.

Qualifying Project — means the following:

(A) any ferry, mass transit facility, vehicle parking facility, port facility, power
generation facility, fuel supply facility, oil or gas pipeline, water supply facility, public
work, waste treatment facility, hospital, school, medical or nursing care facility,
recreational facility, public building, technology facility, or other similar facility
currently available or to be made available to EPWater for public use, including any
structure, parking area, appurtenance, and other property required to operate the
structure or facility and any technology infrastructure installed in the structure or
facility that is essential to the project's purpose; or

(B) any improvements necessary or desirable to real property owned by EPWater.

Real Property — means (i) improved or unimproved land; or (ii) an Improvement permitted
under the Act.

Solicitation- means a written request for services issued by EPWater soliciting responses for
a Qualifying Project including but not limited to: (i) requests for proposals (“RFP”), (i)
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requests for qualifications (“RFQ”), or (iii) any combination thereof.
III. GENERAL PROVISIONS

A. Overview

These Guidelines are a flexible development tool that allows EPWater to contract with Private Entities
to work together for the Development or Operation of a Qualifying Project. These Guidelines are
intended to encourage Proposals from Private Entities that offer private sector expertise and
innovative financing techniques to support a Qualifying Project in an efficient, cost-effective manner
that rewards private sector investment and satisfies EPWater’s goals. The Contracting Person can be
involved in a variety of ways, from designing the facility to undertaking its financing, construction,
operation, maintenance, and management.

B. Proposals

EPWater may, from time to time, identify development opportunities and initiate the process for
review and approval of proposal for Qualifying Projects. The process for receipt and review of a
proposal for a Qualifying Project may only be initiated by the issuance of a Solicitation by EPWater.
A Private Entity may not Develop or Operate a Qualifying Project unless and until the Private Entity
obtains the approval of and contracts with EPWater under these Guidelines.

Proposals should include a concise description of the Private Entity’s capabilities to complete the
Qualifying Project. Proposals must include a scope of work and a financial plan for the Qualifying
Project, containing enough detail to allow a Financial Analysis by EPWater. The required information
and format for a Proposal will be contained in the related Solicitation and may be in the form and
content set forth in these Guidelines. EPWater will analyze the adequacy of the information to be
released by EPWater when seeking Proposals and will release more detailed information if EPWater
determines necessary to encourage competition.

EPWater will engage the services of qualified professionals in accordance with Chapter 2254 of the
Texas Government Code, including an architect, professional engineer or registered municipal
advisor, not otherwise employed by EPWater, or the Center to provide independent analysis regarding
specifics, advantages, disadvantages, and long-term and short-term costs of a Qualifying Project unless
the Public Service Board determines that the analysis of the Proposal is to be performed by similarly
qualified employees of EPWater. For a Proposal with an estimated cost of $5 million or more for
construction or renovation of a Qualifying Project, the analysis of the Proposal will include review by
an architect, a professional engineer, and a registered municipal advisor not employed by EPWater.
In either case, EPWater may request additional financial and/or other relevant information in order
to complete its analysis. EPWater may, at any time, request in writing that the Private Entity clarify its
submission.

C. Texas Public Information Act

EPWater is subject to the Texas Public Information Act, Chapter 552, Texas Government Code
(“Texas Public Information Act”). Most information collected, assembled, or maintained by EPWater
in connection with the transaction of official business is public information subject to disclosure upon
written request. The Public Information Act exempts certain categories of information from required
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public disclosure. The Office of the Attorney General determines whether information may be
withheld, not EPWater. All information provided to EPWater will be handled in accordance with the
Act and the requirements of the Texas Public Information Act while in EPWater’s possession. All
documents submitted under these Guidelines should be regarded as public records and subject to
disclosure; provided however, such documents will be held in confidence by EPWater as required by
the Act and to the requirements of the Public Information Act.

A Private Entity may identify those specific portions of a Proposal that the Private Entity considers
to be trade secrets or confidential commercial, financial, or proprietary information. EPWater will
disregard blanket statements regarding the confidentiality of information. EPWater will process any
third-party request for disclosure of information comprising all or part of the response to the
Solicitation or other information in accordance with the procedures prescribed by the Texas Public
Information Act. Private Entities are directed to the Attorney General's web site (www.oag.state.tx.us)
which is EPWater’s reference for information concerning the application of the provisions of the
Public Information Act.

D. Adjustment of Timelines and Procedures

Except for specific time periods and procedures established in the Act, the President/CEO may
accelerate and modify the Solicitation, evaluation, selection, review, and documentation timelines and
procedures set out in these Guidelines for proposals involving a Qualifying Project considered a
priority by EPWater; and may extend the timelines for such additional periods of time and add
procedures as are determined by the President/CEO to be necessaty ot convenient to provide for a
fair and complete evaluation and selection process. In determining whether to authorize additional
time and procedures, the President/CEO will consider the complexity of the proposed Qualifying
Project.

E. Reservation of Rights

EPWater reserves all rights available to it by law in administering these Guidelines, including without
limitation the right in its sole discretion to:

a. withdraw a Solicitation, including an RFP or RFQ, at any time and issue a new request;

b. reject any and all Proposal submittals at any time;

c. terminate evaluation of any and all Proposal submittals at any time;

d. suspend, discontinue, or terminate either Interim or Comprehensive Agreement
negotiations with any proposer at any time prior to the actual authorized execution of such
agreement by all parties;

e. negotiate with a proposer without being bound by any provision in its Proposal;

f. negotiate with a proposer to include aspects of unsuccessful Proposals for the project in the
Interim or Comprehensive Agreement;

g. request or obtain additional information about any Proposal from any source;

h. modify, issue addenda to, or cancel any Solicitation including an RFP or RFQ;

1. waive deficiencies in a Proposal submittal, accept and review a nonconforming Proposal
submittal, or permit clarifications or supplements to a Proposal submittal; or

j. waive, revise, supplement, or make substitutions for all or any part of these Guidelines.



F. Request for Information

At any time prior to EPWater’s issuance of an RFQ or RFP, EPWater may solicit a request for
information to assist with the scoping and feasibility analysis of a particular Qualifying Project.

G. Consent

In submitting any Proposal, the proposer shall be deemed to have unconditionally and irrevocably
consented and agreed to the provisions of these Guidelines and any applicable Solicitation.

H. Costs

Except as specifically provided in these Guidelines, under no circumstances will EPWater or any of
its agents, representatives, consultants, directors, officers, or employees be liable for, or otherwise
obligated to, reimburse the costs incurred by any proposer, whether or not selected for negotiations,
in developing Proposals or in negotiating agreements.

I. Public Notice and Hearing

EPWater will post a public notice in accordance with these Guidelines and the Act within 10 days
after the date of receipt of the Proposal. In accordance with Section 2267.066(d) of the Act, not later
than 30 days before the date that EPWater enters into an Interim or Comprehensive Agreement,
EPWater shall hold a public hearing on the Proposal.

J. Proposal Review and Timelines

The process for reviewing and accepting Proposals and contracting with Private Entities for a
Qualifying Project consists of:
1. The issuance of a Solicitation by EPWater;
2. Proposal consistent with the requirements contained in the Solicitation is submitted by
Private Entity;
3. Evaluation of Proposals; and
4. Negotiation of Interim and/or Comprehensive Agreements.

EPWater will undertake full and proper due diligence required under the Act in the evaluation and
selection of Proposals as set forth in these Guidelines. In this regard, the qualifications, capabilities,
resources and other attributes of a Private Entity and its whole team shall be carefully examined for
every Proposal. The submission of a Proposal will be deemed to be a representation and warranty that
all information contained therein, including without limitation, a Private Entity’s and each of its team’s
qualifications and experience are true and correct.

The anticipated timelines for reviewing Proposals, selecting, and negotiating Interim Agreements and
Comprehensive Agreements will be stated in the Solicitation.



IV. SOLICITED PROPOSALS
A. Proposal

EPWater, in accordance with the provisions of these Guidelines, may request Proposals or invite bids
from Private Entities for the Development or Operation of a Qualifying Project. The procedures and
requirements applicable to any solicited Proposal shall be specified in the Solicitation for that Proposal.
EPWater reserves the right to issue a two-step solicitation through an RFQ followed by an RFP, or a
one-step solicitation by issuing an RFP.

B. RFQ

EPWater may issue an RFQ for a Qualifying Project setting forth the basic criteria for professional
experience, technical competence, and capability to complete a proposed project, and such other
information as EPWater considers relevant or necessary in the RFQ and will publish and advertise it
as provided in Section IV(D). EPWater may also elect to furnish the RFQ to businesses in the private
sector that EPWater believes might be interested and qualified to participate in the Qualifying Project
which is the subject of the RFQ. At its sole option, EPWater may elect to furnish conceptual designs,
fundamental details, technical studies and reports, or detailed plans of the proposed Qualifying Project
in the RFQ. The RFQ may request one or more conceptual approaches to bring the project to fruition.
EPWater, after evaluating the qualification submittals received in response to an RFQ, will identify
and approve a "short-list" that is composed of those Private Entities that are considered most qualified
to submit Proposals for a proposed Qualifying Project.

In evaluating the qualification submittals, EPWater will consider objective evaluation criteria that
EPWater considers relevant to the project, which may include among other things the Private Entity's
financial condition, safety record, management stability, technical capability, experience, staffing, and
organizational structure. The RFQ will include the criteria used to evaluate the qualification of
submittals and the relative weight given to the criteria. EPWater shall advise each entity providing a
qualification submittal whether it is on the short-list of qualified entities.

C. RFP

EPWater may issue an RFP consisting of the submission of detailed documentation regarding the
designated Qualifying Project. The response to any RFP shall be a Proposal and include the
information and be in the format set out in these Guidelines and the RFP. When the process is
commenced with a RFQ, the RFP will be limited to those Private Entities qualified for the short-list
in accordance with Section IV(B).

D. Solicitation

All Solicitations of a RFQ and/or RFP will be by issuance of a written request. EPWater will publish
and advertise a notice of the Solicitation on EPWater’s Purchasing and Contracts Administration
division website and in the newspaper in accordance with requirements under state law. The
newspaper notice will comply with the requirements of Section 252.041(a) of the Texas Local
Government Code and include EPWater’s website where more information about the Solicitation will
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be posted. The notice on EPWater’s website shall summarize the Qualifying Project, identify the
proposed location of each project, and include specific information and documentation regarding the
nature, timing, and scope of the Qualifying Project. The notice shall also state that EPWater will accept
Proposals for a period of 60 days after the initial publication of the notice, or such lesser or additional
time as authorized by the President/CEO. Only Proposals that comply with the requirements of the
Act, these Guidelines, and EPWater’s Solicitation and which contain information sufficient for
meaningful evaluation will be considered. Proposals will be evaluated by EPWater after identification
of those Proposals determined to be in compliance, based on the evaluation criteria set forth in the
solicitation.

E. Proposal Evaluation and Selection

All solicited RFQs and REPs shall be analyzed by an Oversight Committee appointed by EPWater’s
President/CEO, and any qualified professionals retained by EPWater. Based on the evaluation criteria
described in the Solicitation, the Oversight Committee will rank all Proposals that are complete,
responsive, and in conformance with the requirements of these Guidelines, and may recommend the
proposer whose Proposal offers the apparent best value to EPWater.

The Oversight Committee will submit a recommendation to the President/CEO regarding approval
of the Proposal it ranks as providing the apparent best value to EPWater. The President/ CEO may
approve or disapprove the recommendation, and if approved, will recommend approval by the Public
Service Board. Following receipt of comments from Affected Jurisdictions and the public in response
to EPWater’s notice and public hearing as provided in the Guidelines and pursuant to the Act,
EPWater may award the Qualifying Project to the apparent best value proposer by resolution of the
Public Service Board. The Interim and/or Comprehensive Agreement will be negotiated and signed
by the proposer prior to Public Service Boatd consideration, but the approval of the Interim and/or
Comprehensive Agreements will be subject to any submission of required bonds or any other required
documentation, review by the Oversight committee, execution of the agreement(s) by the
President/CEO, approval as to form by the General Counsel and satisfaction of such other conditions
identified in the Solicitation.

In the alternative, the Oversight Committee may recommend to the President/CEO not to proceed
further with any Proposal.

V. PROPOSAL PREPARATION AND SUBMISSION

NOTE: EXCEPT AS OTHERWISE EXPRESSLY PROVIDED IN THESE GUIDELINES,
PRIVATE ENTITIES MAY NOT CONTACT THE PUBLIC SERVICE BOARD
MEMBERS OR EMPLOYEES OF EPWATER, EXCEPT THE REPRESENTATIVE OF
THE PURCHASING AND CONTRACTS ADMINISTRATION DIVISION ABOUT ANY
MATTER IN THIS SOLICITATION DURING THE SOLICITATION.

EPWater shall not be liable for any cost incurred by a Private Entity in preparing, submitting or
presenting any Proposal and in satisfying any demonstration or other requirements of a Proposal. All
submittals, at a minimum, shall provide the following, unless revised in the Solicitation issued by
EPWater:



1. All Proposals must be organized in the manner outlined below and submitted with the
applicable review fee defined in these Guidelines.

2. The Private Entity shall also submit trade secrets, financial records, proprietary or other
confidential records exempt from disclosure under Government Code Section 552.101 in a
separate, sealed envelope, designated on the cover as CONFIDENTIAL MATERIALS, and
include a cover letter listing all exempt material. The Private Entity must clearly mark any
material believed to be a trade secret, confidential, or proprietary information protected from
disclosure under applicable law. Such material must be clearly marked in all caps as
CONFIDENTIAL.

3. Proposals shall be packaged and submitted in the following format:

1. Pages shall be numbered and organized by paginated table of contents corresponding
to the tabbed sections identified below.

ii. The submittal shall be divided into tabbed sections as follows:

* TAB 1: Cover Letter and Executive Summary
* TAB 2: Private Entity and Team

* TAB 3: Qualifications and Financial Capacity
* TAB 4: Proposal

* TAB 5: Project Analyses

* TAB 6: Project Financing

* TAB 7: Community Impact

* TAB 8: Miscellaneous

* TAB 9: Addenda

iii. Supplemental materials in alternate formats may be included in TAB 8 to describe
the Proposal in more detail.

4. All submissions shall be done through IONWAVE or addressed to the EPWater’s
designated representative in a sealed envelope marked:

DO NOT OPEN IN MAILROOM
Solicitation Number

Proposer’s Name

Mailing Address

5. To the greatest extent possible, the submitted Proposals shall be sufficient to convey the
experience and capacity of the development team, the overall quality and character of the
Qualifying Project, as well as the financial and implementation strategies to ensure successful
completion of the Qualifying Project. The submittal should be organized in the following
order and tabbed in accordance with this section. All submittals, at a minimum, shall provide
the following, unless revised in the solicitation issued by EPWater:
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TAB 1: COVER LETTER AND EXECUTIVE SUMMARY.

Provide a cover letter, signed by an authorized representative of the Private Entity
representing that all information in the Proposal is true and accurate, and an executive
summary that highlights the key components of the Qualifying Project, including but
not limited to describing the Private Entity, its qualifications and experience with
similar projects, highlights of the Proposal and Qualifying Project analyses, and the
community impact and benefits of the Qualifying Project.

TAB 2: PRIVATE ENTITY AND TEAM

A. Identify the Private Entity:
1. Identify the legal structure of the Private Entity or consortium of private
entities who will be directly involved in the Qualifying Project and the
members or principals of same making the proposal;

ii. For the Private Entity and each member or partner thereof, provide proof
of authority to do business in Texas and, as applicable, a certificate of
active status from the Texas Comptroller of Public Accounts;

iii. Identify the person(s) in charge of negotiations, key personnel who will
be involved in decision making, and the representative authorized to sign on
behalf of the Private Entity;

iv. Provide a list of each member, partner, or other principal including the
relevant company name, title, address, telephone, and email of each team
member; and

v. Identify any persons known to the Private Entity who would be obligated
to disqualify themselves from participation in any transaction arising from or
in connection to the Qualifying Project.

B. Identify the Team:
1. Provide a list of any of the Private Entity’s selected or prospective
professional or consultant which may include, but are not limited to analysts,
architects, engineers, contractors, legal counsel, marketing firms, and real
estate brokerage and property management firms;

ii. Identify the persons or entities that will provide design, construction,
and completion guarantees and warranties;

iii. Provide an organizational chart that clearly illustrates the legal structure

of the team and identifies the role of each team member, including design
professionals, consultants, or major contractors, participating in the
Development or Operation of the Qualifying Project; and

iv. Describe the management structure and the role each team member or
partner in the Qualifying Project. Confirm that no team member has a
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conflict of interest or prohibited employment as described in the Act.
TAB 3: QUALIFICATIONS AND FINANCIAL CAPACITY

A. Qualification. The Private Entity must provide demonstrable experience in the

Development and Operation of Qualifying Projects of similar complexity, scope, and
scale to the proposed project. The submission must describe relevant experience with
respect to the Development and Operation of other commercial or public-private
partnership projects, and clearly distinguishing the experience of the Private Entity
(including joint venture partners) from that of consultants and other team members.
To substantiate experience and ability to perform the following information shall be

provided:

1. Describe the length of time in business, business experience, public sector
experience, and other engagements of the Private Entity or consortium of
Private Entities;

ii. Provide resumes and work experience of each team member;

iii. For the Private Entity or consortium, any joint venture partners, the
contractor and all major subcontractors to be involved in the Qualifying
Project, provide a statement listing all prior projects and clients for the
past 5 years, and contact information for same;

iv. For the Private Entity or consortium and any joint venture partners,
provide the composition of current real estate portfolios, including the
size, value, years of ownership, asset performance, and any other relevant
information; and

v. For the Private Entity or consortium and any joint venture partners,
provide at least 3 development references (name, title, entity, telephone
number and contractual relationship) that can be contacted with respect to
current and past project experience;

vi. For the Private Entity or consortium and any joint venture partners,
provide a listing and description of all pending projects under enforceable
funded contracts, including the status, development schedule, financing
method, sources, and amounts, and financial commitments required of the
Private Entity, consortium, or joint venture partner.

B. Financial Capacity. The Private Entity must establish and demonstrate access to
financial resources such as the ability to raise equity and secure debt capital to deliver
the Qualifying Project in a professional and timely manner. To substantiate financial
capacity, the following information must be provided:
1. A qualification statement that reviews all relevant information regarding
financial resources of each Private Entity, consortium, or joint venturer,
including but not limited to bonding capacities and insurance coverage;
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ii. The most recent credit report or Dun & Bradstreet report and certified
financial statements for the past 4 years of each Private Entity, consortium,
of joint venturer, and each member or partner of each with an equity interest
of 5% or greater; and

iii. For the Private Entity or consortium and any joint venture partners, provide
at least 3 financial references (name, title, entity, telephone number, email and
contractual relationship) that can be contacted with respect to current and past
project experience.

TAB 4: PROPOSAL

Provide an overview of the Qualifying Project including the conceptual design of any facility
or a conceptual plan for the provision of services. The conceptual design for facilities, at a
minimum, shall include concept renderings, a concept site plan, and elevations that collectively
illustrate the location, size, and context of the Qualifying Project. The required renderings and
drawings include:

A. Concept Plan

i. Concept Renderings: Provide a conceptual site plan that characterizes the
context of the design of the Qualifying Project, which at a minimum, shall
include proposed land use and the approximate location and size of proposed
structures or facilities, and the relationship of the Qualifying Project to the
principal street and the surrounding area. To the extent the Private Entity has
identified the preliminary programming of facilities, including the mix of uses,
square footage(s), anticipated total project cost and cost per square foot, total
parking spaces, parking allocations (shared or exclusive), and types of parking
(e.g. structured or surface); describe the proposal.

ii. Concept Site Plan: The site plan shall encompass the subject property and
portions of contiguous parcels, including landscape and urban design
concepts. The site plan shall also indicate the following if applicable to the
Qualifying Project: all major pedestrian entrances, all proposed outdoor areas,
and the circulation plan showing how the Qualifying Project relates to public
rights-of-way to and within the site for walking, public transportation, and
motor vehicles. Summarize the preliminary programming of facilities,
including if any, the mix of uses, square footages, total parking spaces, parking
allocations (shared or exclusive), and types of parking (e.g. structured or
surface).

iii. Elevations: Provide exterior building elevations, illustrating the massing,
openings, and any related elements.

B. Project Development Plan.
1. Describe the project development plan, general approach and strategy to
advancing project development, the results expected from implementation
of the plan and the critical factors for the project’s success.
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ii. Provide an implementation plan and strategy to develop, design, construct
and deliver the project. Submit a conceptual development implementation
plan with a preliminary schedule including construction start and completion
dates, final acceptance dates, and other major milestones.

iii. Describe the qualified personnel, material, and equipment resources
available to the proposer that it will commit to the project. Team roles and
responsibilities must be specifically described, including the use of major
subcontractors and professional consultants. Discuss the current work backlog
of each major participant and the capacity to perform the work. Describe with
specificity the turnover history of key personnel during the course of similar
projects listed in the submittal.

iv. Based on knowledge of the surrounding area, adjacent land use and the
proposed Qualifying Project, provide a list of factors that may impact the
Qualifying Project and the existing neighborhood or landowners, including
potential political, economic, transportation, and environmental factors.
Identify any anticipated public support or opposition for the project and any
Affected Jurisdictions.

C. Project Financial Plan.
1. Describe the proposed business arrangements (i.e. performance based
infrastructure, participation rent, concessions, parking management
agreements, service agreements, etc.).

ii. Describe the plan for the Development and Operation of the Qualifying
Project showing the anticipated schedule of when funds will be required and
from what source.

iii. Describe the level and nature of the EPWater’s participation sought by the
proposer in connection with the project’s development and implementation.

iv. Provide a preliminary schedule including permits and approvals from any
federal, state, or local agencies to the extent such are required, and timing of
any contemplated requests for federal, state, or local resources, and the
initiation, construction phasing, completion, and opening of the Qualifying
Project including major milestones and the proposed major responsibilities
and timeline for activities to be performed by EPWater and the Private Entity.

v. To the extent the Private Entity has identified federal, state, or local funding
sources, desctribe such soutrces.

vi. To the extent the Private Entity has identified the type of user fees, lease

payments, and other service payments over the term of any applicable
agreement and the methodology for calculation; describe such proposal.
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D. Terms, Special Conditions and Other Considerations. This section is reserved
for a description of any special conditions the proposal may offer to or request from
EPWater.

1. State the terms offered for the Qualifying Project.

1. State any contingencies or conditions requested by the Private Entity.

iii. Identify any additional terms or conditions to be included as part of the
negotiation process. Include a discussion of any trades or swaps of property
and special legislation or plan amendments required to facilitate the Qualifying
Project.

TAB 5: PROJECT ANALYSES.

In this section include the project analyses that support the business case of the Qualifying
Project. The Project Analysis section shall be categorized into four subtabbed sections as
follows: (1) location and site analysis, (2) marketing and competitive analysis, (3) financial
analysis, and (4) political and legal analysis:

A. Location and Site Analysis. Describe how the proposed design of the
improvements and the attributes of the site will generate maximum financial,
economic, and social benefits, and list any other public utility facilities that will be
affected by the Qualifying Project and a statement of the plans to accommodate the
affected facilities.

B. Market and Competitive Analysis. Provide a market study that supports the
revenue assumptions and viability of the Qualifying Project. To indicate feasibility
forecast the supply and demand relationship, including but not limited to demographic
data, traffic counts, rent levels, and absorption rates. Include any supporting due
diligence studies, analyses, or reports.

C. Construction Schedule. Provide a conceptual timeline identifying all the stages of
project development from design to completion of turn-key project. Provide a
construction timeline setting out the work schedule for the project from the design
stage to project acceptance by EPWater.

D. Political and Legal Analysis. Provide an explanation of how the Qualifying
Project will complement or comply with EPWater’s plans and policies. List all permits
and approvals required for the development and completion of the Qualifying Project
from federal, state, or local agencies. Identify any federal, state, or local resources that
the Private Entity contemplates requesting for the Qualifying Project. Describe the
total commitment, if any, expected from governmental sources and the timing of any
anticipated commitment, both one-time and on-going.

TAB 6: PROJECT FINANCING

A. Financial Analysis.
1. Explain the financing plan for the Qualifying Project. Identify the sources
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and amounts of debt and equity to be used to capitalize the Qualifying Project,
and the relationship of the Private Entity to each (e.g., outside lender, parent
company, etc.)

ii. Provide the following information:
1. Loan commitment letters and contact information for funding
sources;
2. The sources and anticipated amounts of working capital to cover
Operating costs and to adequately maintain operations from the start-
up through completion; and
3. Letters from lending institutions dated within 3 months of the
submission that demonstrate the existence of liquid assets or suitable
unencumbered lines of credit to carry out the predevelopment
activities. Evidence of the Private Entity’s liquid assets or some
acceptable form of equity shall be equal to the equity requirements of
the prospective construction lender.

iii. To the extent the Private Entity has identified, applied for, or plans to apply
for federal, state, or local funding sources, describe such sources.

iv. Include any other information necessary for EPWater to complete a
Financial Analysis of the proposal.

B. Project Budget
1. Using standard estimating techniques provide a development budget
detailing any anticipated land acquisitions, the anticipated pre-development
costs, and hard and soft costs from construction through occupancy.

ii. The budget should include cost estimates to pay for the relocation of any
utility facilities which will be displaced as a result of project development.

C. Proforma Financial Statements

1. Provide a discounted cash flow analysis for the duration of the Qualifying
Project, including but not limited to: estimates of costs, operating expenses,
capital reserves including replacement and re-tenanting reserves, net operating
income, debt service, partnership percentages, disposition benchmarks, and
calculations of net present value, internal rate of return.

ii. Provide projected balance sheet, statement of losses and earnings, and
income statement for the first year of operation.

TAB 7: COMMUNITY IMPACT
A. State the community benefits the Qualifying Project will have on EPWater.

B. Project the number and value of subcontracts generated for area subcontractors.
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TAB 8: MISCELLANEOUS
Use this section to present additional information such as letters of recommendation,
letters of interest from prospective lenders or tenants, additional information
concerning the development team, and other information that supports the Proposal.

TAB 9: ADDENDA
Use this section to present any item cited or referenced in the proposal.

VI. PROPOSAL EVALUATION AND SELECTION CRITERIA

A. PROPOSAL EVALUATION AND FEE

Along with the submission of a Proposal, each proposer shall submit to EPWater a
nonrefundable review fee in accordance with Section 2267.053(d) of the Act, in the amount
of Two Thousand Five Hundred and No/100 ($2,500.00). The review fee shall be made by
money order or check made payable to El Paso Water Utilities-Public Service Board and shall
be used to cover EPWater’s internal costs of processing, reviewing, and evaluating the
proposal as permitted by the Act. EPWater reserves the right to revise the review fee
requirement in the solicitation issued by EPWater. In addition to EPWater’s review fee,
proposers shall pay the fees of any advisors, reasonable attorneys’ fees, or consultants engaged
by EPWater, including the fees for the Center’s review and consultation if applicable, to
complete evaluation of the proposal. Payment shall be made in the manner and amounts set
out in the RFQ or RFP as applicable.

Once the proposer has submitted the Proposal and review fee, and the deadline to submit
additional proposals has passed, the Purchasing and Contracts Administration division will
submit each Proposal to the Oversight Committee. Within 90 days from receipt of the
Proposals or as stipulated in the Solicitation, the Oversight Committee shall evaluate the
Proposal, recommend the selection of the most advantageous Proposal and present the
proposed recommended selection to the President/CEO for a determination of whether a
recommendation to enter into negotiations of an Interim and/or Comprehensive Agreement
shall be made to the Public Service Board. The proposer shall be notified in writing of
EPWater’s decision either to present the Proposal to the Committee or to not pursue the
Qualifying Project as presented in the Proposal. At any time during the evaluation, the
Purchasing and Contracts Administration division may request additional information or a
meeting with the proposer to seek clarification regarding the submitted Proposal.

B. SELECTION CRITERIA AND EVALATION FACTORS

EPWater shall make a best value determination in evaluating the proposals received and
consider the total project cost as one factor in evaluating the proposals. EPWater is not
required to select the Proposal that offers the lowest project cost. Factors to be considered in
evaluating a Proposal, along with the specified information required in the Proposals, may
include some or all of the following:

1. the proposed cost of the Qualifying Project;
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2. the general reputation, industry experience, and financial capacity of the person submitting
a Proposal;

3. the proposed design and overall quality of the Qualifying Project;

4. the eligibility of the project for accelerated selection, review, and documentation timelines
under EPWater’s guidelines;

5. comments from local citizens and Affected Jurisdictions;
0. benefits to the public;

7. the person's good faith effort to comply with the goals of a historically underutilized
business plan;

8. the person's plans to employ local contractors and residents;

9. for a Qualitying Project that involves a continuing role beyond design and construction,
the person's proposed rate of return and opportunities for revenue sharing;

10. the relationship and conformity of the qualifying project to a state or local community plan
impacted by the Qualifying Project or to the uses of property surrounding the Qualifying

Project;

11.the historic significance of the property on which the qualifying project is proposed to be
located;

12. the environmental impact of the Qualifying Project;
13. EPWater’s Financial Analysis;
14. the nonfinancial benefits of a proposed Qualifying Project;

15. the design quality, life-cycle cost, and the proposed Qualifying Project’s relationship to any
relevant comprehensive planning or zoning requirements;

106. the scope, costs, and duration of the Qualifying Project and the involvement or impact of
the Qualifying Project on multiple public entities;

17. the extent of competition in response to a Solicitation; and
18. other criteria that EPWater considers appropriate.
VII. NOTICE, POSTING, AND HEARING REQUIREMENTS

A. AFFECTED JURISDICTIONS
In accordance with Section 2267.055 Texas Government Code, a Private Entity submitting a Proposal
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for EPWater’s evaluation shall notify each Affected Jurisdiction by providing a copy of its Proposal
to the Affected Jurisdiction.

A copy of the Proposal shall be sent by the Private Entity to each Affected Jurisdiction via certified
mail, express delivery, electronic submission or hand delivery, within 5 days after submission of the
Proposal to EPWater. The Private Entity is responsible for documenting delivery of the Proposal. In
accordance with Section 2267.055 Texas Government Code, Affected Jurisdictions have up to 60 days
after the date an Affected Jurisdiction receives the notice required by Subsection 2267.055(a), to
submit any comments in writing to EPWater that the Affected Jurisdictions have on the proposed
Qualifying Project and indicate whether the facility or Qualifying Project is compatible with the local
comprehensive plan, local infrastructure development plans, the capital improvements budget, or
other government spending plan. EPWater shall consider the submitted comments before entering
into a Comprehensive Agreement with a Contracting Person.

When providing a copy of the Proposal to the Affected Jurisdictions, the Proposer shall clearly mark
information deemed to be confidential and not subject to release under the Texas Public Information
Act. The Private Entity shall state in its notice to the Affected Jurisdiction that any comments to be
submitted to EPWater in accordance with Section 2267.055(b) of the Texas Government Code should
be submitted to Designated Contact as described in the Solicitation

B. NOTICE AND ACCESS TO ACCEPTED PROPOSALS

Within 10 days after the date Purchasing and Contracts Administration division accepting a Proposal,
the Senior Purchasing Agent will ensure that EPWater provides notice of the Proposal in accordance
with Section 2267.066 of the Act by (1) posting a copy the Proposal on EPWater’s official website; or
(2) publishing in a newspaper of general circulation in the area in which the Qualifying Project is to
be performed a summary of the Proposal and a notification that physical copies of the Proposals may
be inspected at EPWater Purchasing and Contracts Administration division’s office. Additionally,
EPWater will make available a hard copy of each Proposal for inspection at EPWater’s Purchasing
and Contracts Administration division’s office. Trade secrets, proprietary information, financial
records, and work product of a Proposer are excluded from disclosure pursuant to relevant provisions
of the Act and under Section 552.101 of the Texas Public Information Act and may not be posted or
made available for public inspection except as otherwise agreed to by EPWater and the proposer.

C. PROPOSAL PUBLIC HEARING

In accordance with Section 2267.066(d) of the Act, not later than the 30th day before the date that
EPWater enters into an Interim or Comprehensive Agreement, EPWater shall hold a public hearing
on the Proposal. The public hearing shall be held in the area in which the proposed Qualifying Project
is to be performed.

VIII. INTERIM AGREEMENTS AND COMPREHENSIVE AGREEMENTS

Sections 2267.058 and 2267.059 of the Act provide for EPWater and Private Entity to enter into a
Comprehensive Agreement and, if needed, an Interim Agreement. EPWater staff as designated by the
President/CEO is responsible for negotiating any Interim Agreement and Comprehensive Agreement
with oversight by the Oversight Committee. The Oversight Committee will represent EPWater and
will act as an advisory committee to review the terms of any proposed Interim or Comprehensive
Agreement. EPWater may use EPWater staff and/or contract with independent consultants to teview
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the terms of the proposed Interim Agreement or Comprehensive Agreement.

Any Interim Agreement or Comprehensive Agreement entered into pursuant to these Guidelines
between EPWater and a Private Entity must be approved by the Public Service Board. Any Interim
or Comprehensive Agreement shall define the rights and obligations of EPWater and the Private
Entity with regard to the Qualifying Project. EPWater must include in the Comprehensive Agreement
for a Qualifying Project a written declaration of the specific public purpose served by the Qualifying
Project.

Prior to entering a Comprehensive Agreement, an Interim Agreement may be entered into that
permits a Private Entity to begin project-related activities related to the Qualifying Project that may
or may not be compensable, on such terms and conditions set forth in such Interim Agreement. The
Private Entity may commence Developing or Operating the Qualifying Project ONLY following the
execution of a Comprehensive Agreement between the Private Entity and EPWater. EPWater shall
have no liability for the development or operation of the Qualifying Project prior to entering into a
Comprehensive Agreement, except as EPWater may have expressly agreed in the Interim Agreement.

A. Minimum Interim Agreement Terms

Before or in connection with the negotiation of the Comprehensive Agreement, EPWater may enter
into an Interim Agreement with the Contracting Person proposing the Development or Operation of
the Qualifying Project. The Interim Agreement may:

1. authorize the Contracting Person to begin project phases or activities for which the
Contracting Person may be compensated relating to the proposed Qualifying Project,
including project planning and development, design, engineering, environmental analysis and
mitigation, surveying, and financial and revenue analysis, including ascertaining the availability
of financing for the proposed facility or facilities of the Qualifying Project;

2. establish the process and timing of the negotiation of the Comprehensive Agreement;

3. require that once an Interim Agreement is executed the identified team members, including
the architect, engineer, or builder may not be substituted without written approval by
EPWater; and

4. contain any other provision related to any aspect of the Development or Operation of a
Qualifying Project that the parties consider appropriate.

B. Minimum Comprehensive Agreement Terms

Any Comprehensive Agreement entered into pursuant to these Guidelines is subject to the approval
of the Public Service Board. The terms of the Comprehensive Agreement shall be tailored to address
the specifics of the Qualifying Project and shall include, but not be limited to the following:

1. a date by which activities related to the Qualifying Project must begin. EPWater may extend
the date;

2. the delivery of letters of credit or other security in connection with the Development or
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Operation of the Qualifying Project, in forms and amounts satisfactory to EPWater, and
delivery of performance and payment bonds in compliance with Chapter 2253 of the Texas
Government Code for all construction activities. The construction, remodel, or repair of a
Qualifying Project may be performed only after performance and payment bonds for the
construction, remodel, or repair have been executed in compliance with Chapter 2253 of the
Texas Government Code regardless of whether the Qualifying Project is on public or private
property or is publicly or privately owned. The Qualifying Project is considered a public work
under Chapter 2253 of the Texas Government Code and EPWater shall assume the
obligations and duties of a governmental entity under that chapter. The obligee under a
performance bond may be a public entity, a private person, or an entity consisting of both a
public entity and a private person;

3. the review of plans and specifications for the Qualifying Project by EPWater and approval
by EPWater indicating that the plans and specifications conform to standards acceptable to
EPWater, except that the Contracting Person may not be required to provide final design
documents for a Qualifying Project before the execution of a Comprehensive Agreement;

4. inspection of the Qualifying Project by EPWater to ensure that the Contracting Party’s
activities are acceptable to EPWater in accordance with the Comprehensive Agreement;

5. the maintenance of a public liability insurance policy, copies of which must be filed with
EPWater accompanied by proofs of coverage, or self-insurance, each in the form and amount
satisfactory to EPWater and reasonably sufficient to ensure coverage of tort liability to the
public and project employees and to enable the continued Operation of the Qualifying Project;

6. monitoring of the practices of the Contracting Person by EPWater to ensure that the
Qualifying Project is properly maintained,;

7. reimbursement to be paid to EPWater for services provided by EPWater;
8. filing of appropriate financial statements on a periodic basis;

9. policies and procedures governing the rights and responsibilities of EPWater and the
Contracting Person if the Comprehensive Agreement is terminated or there is a material
default by the Contracting Person, including conditions governing: (i) assumption of the duties
and responsibilities of the Contracting Person by EPWater; and (ii) the transfer or purchase
of property or other interests of the Contracting Person to EPWater;

10. requirement of Contracting Person to design and construct the Qualifying Project in
accordance with procedures that do not materially conflict with those specified in (i)
Subchapter G, Chapter 2269 of the Texas Government Code for facilities project described
in Section 2269.302 of the Texas Government Code; or (if) Subchapter H, Chapter 2269 of
the Texas Government Code for civil works projects as defined by Section 2269.351 of the
Texas Government Code;

11. terms providing for any user fee, lease payment or service payment established by
agreement of the parties. In negotiating a user fee under this section, the parties shall establish
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a payment or fee that is the same for persons using a facility of the Qualifying Project under
like conditions and that will not materially discourage use of the Qualifying Project. The
execution of the Comprehensive Agreement or an amendment to the Agreement is conclusive
evidence that the user fee, lease payment, or service payment complies with the Act. A user
fee or lease payment established in the Comprehensive Agreement as a source of revenue may
be in addition to, or in lieu of a service payment;

12. the duties of the Contracting Person under these Guidelines and the Act, including but
not limited to Section 2267.057 of the Act;

13. a requirement that any change in the terms of the Comprehensive Agreement that the
parties agree to must be added to the Comprehensive Agreement by written amendment.

14. a requirement that the identified team, including architect, engineer or builder may not be
substitute or replaced without prior written approval of EPWater once a Qualifying Project is
approved a Comprehensive Agreement is executed.

15. depending on the nature of the proposed Qualifying Project, the Comprehensive
Agreement may also include the following:

1. Provision that authorizes EPWater to make grants or loans to the Contracting
Person from money received from the federal, state or local government or agency or
instrumentality of the government.

2. Provisions that require EPWater to provide notice of default and cure rights for the
benefit of the Contracting Person and persons specified in the Comprehensive
Agreement as providing financing for the Qualifying Project.

3. Other lawful terms to which the Contracting Person and EPWater mutually agree,
including provisions regarding unavoidable delays or providing for a loan of public
money to the Contracting Person to develop or operate one or more qualifying project.
4. Provisions in which the authority and duties of the Contracting Person under the
Act cease and the Qualifying project is dedicated for public use to EPWater or, if the
Qualifying Project was initially dedicated by an Affected Jurisdiction, to the Affected

Jurisdiction.

5. Provisions for the Development or Operation of phases of segments of the
Qualifying Project.

16. A written declaration of the specific public purpose served by the Qualifying Project;
17. Other provisions that EPWater deems appropriate.
C. Notice and Public Hearing

Upon completion of the negotiation phase for the development of an Interim Agreement or a
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Comprehensive Agreement and before an Interim Agreement or Comprehensive Agreement is
entered into, EPWater must make available the proposed agreement by posting a copy of the proposed
agreement on EPWater’s official website or by publishing in a newspaper of general circulation in the
area in which the Qualifying Project is to be performed a summary of the proposed agreement and
the location where copies of the proposed agreement are available for public inspection.

After making the proposed Comprehensive Agreement available as required in the paragraph above,
EPWater shall hold a public hearing on the final version of the proposed Comprehensive Agreement
and vote on the proposed Comprehensive Agreement after the hearing. The hearing must be held not
later than the 10" day before the date EPWater enters into a Comprehensive Agreement with a
Contracting Person.

Once an Interim Agreement or Comprehensive Agreement is entered into, EPWater shall make the
procurement records available for public inspection upon request. For purposes of this subsection,
procurement records do not include the trade secrets of the Contracting Person or financial records,
including balance sheets or financial statements of the Contracting Person, that are not generally
available to the public through regulatory disclosure or other means.

Cost estimates relating to a proposed procurement transaction prepared by or for EPWater are not
open to public inspection. Any inspection of procurement transaction records related to accepted
Proposals, Interim Agreements and Comprehensive Agreement, is subject to reasonable restrictions
to ensure the security and integrity of the records. The notice and hearing requirement for any accepted
Proposal apply regardless of whether the process of bargaining results in an Interim or Comprehensive
Agreement.
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