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Wednesday, March 08, 2023

SUBJECT
Amendment to the Developer Participation Agreement for Enchanted Hills Unit 5

BACKGROUND

On May 12, 2021, the Public Setvice Boatrd approved and authorized the President/CEO to sign a Developer
Participation Agreement with EP Transmountain Residential, LLLC, for the installation of a 24-inch diameter water
transmission line along the extension of Resler Drive within Enchanted Hills Subdivision Unit 5 in the amount not
to exceed $599,450.25. The Amendment is required to reflect the actual costs of installation.

STRATEGIC OBJECTIVES SUPPORTED
Increase Customer Satisfaction & Confidence

EVALUATION PROCESS

EPWater has reviewed the actual cost associated with the installation of the 24-inch water main and has approved
and agreed to the price increase, which does not exceed thirty percent of the total cost of the work under the
Developer Participation Agreement.

FINANCIAL IMPLICATIONS
Sufficient funds are available in Account Number 3185, and the funding source is the Improvement Fund.

PROPOSED ACTION REQUESTED

Consider and authorize the President/CEO to sign the Amendment to the Developer Participation Agreement with
EP Transmountain Residential, LL.C, for the installation of a 24-inch diameter water transmission line along the
extension of Resler Drive within Enchanted Hills Subdivision Unit 5 in the amount not to exceed $682,635.03.

SUPPORTING DOCUMENTATION PROVIDED

e Amendment to Developer Participation Agreement




AMENDMENT TO DEVELOPER PARTICIPATION AGREEMENT
ENCHANTED HILLS UNIT 5
24- INCH WATER TRANSMISSION LINE INSTALLATION

This AMENDMENT TO DEVELOPER PARTICIPATION AGREEMENT (this
“Amendment”) is made to be effective onthe  day of , 2023 (“Effective Date”),
by and between EP TRANSMOUNTAIN RESIDENTIAL, LLC, a Texas limited liability
company (the “Developer”), and EL PASO WATER UTILITIES-PUBLIC SERVICE BOARD, a
component unit of the City of El Paso, a Texas municipal corporation (“EPWater”). The
Developer and EPWater may hereinafter collectively be referred to hereinafter as the “Parties” or
individually as a “Party.”

WITNESSETH

WHEREAS, the Developer is the owner of certain property known as Enchanted Hills
Unit 5 within the City and County of El Paso, Texas (the “Property”); and

WHEREAS, the Developer is developing the Property for certain residential uses (the
“Project”); and

WHEREAS, the Developer and EPWater entered into that certain Developer Participation
Agreement on May 14, 2021 (the “Developer Participation Agreement’); and

WHEREAS, the current Northwest Water Facilities Plans for the Project require a 24”
diameter water transmission line to be constructed on the Property along the proposed Resler
Drive Right-of-Way (the “Facilities), as more particularly described on Exhibit A2 attached to
the Developer Participation Agreement; and

WHEREAS, Texas Local Government Code Section 212.071 allows a developer to
construct public improvements and allows a municipality to participate in contributing to the costs
of the public improvement in an amount not to exceed thirty percent (30%) of the total contract
price of the public improvement without complying with the competitive bidding procedure
specified in Texas Local Government Code Chapter 252; and

WHEREAS, pursuant to the terms of the Developer Participation Agreement, EPWater
agreed to participate in the installation of the Facilities, the cost of which was estimated to be
FIVE HUNDRED NINETY-NINE THOUSAND FOUR HUNDRED AND FIFTY DOLLARS
AND TWENTY-FIVE CENTS ($599,450.25), as further specified in the Price Schedule marked
as Exhibit A3 attached to the Developer Participation Agreement; and

WHEREAS, the actual cost of constructing the Facilities increased from the estimated
cost; and
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WHEREAS, as authorized by Texas Local Government Code Section 212.071, EPWater
may participate in the development of the Property and the cost of the installation of the Facilities
in an amount not to exceed SIX HUNDRED AND EIGHTY-TWO THOUSAND SIX HUNDRED
AND THIRTY-FIVE DOLLARS AND THREE CENTS ($682,635.03), which does not exceed
thirty percent (30%) of the total cost of the Project; and,

WHEREAS, the Parties desire to amend the Developer Participation Agreement to reflect
that the reimbursement by EPWater to the Developer for the cost of the construction of the
Facilities will be SIX HUNDRED AND EIGHTY-TWO THOUSAND SIX HUNDRED AND
THIRTY-FIVE DOLLARS AND THREE CENTS ($682,635.03); and

NOW THEREFORE, in consideration of the foregoing, of the mutual promises of the
parties hereto, and of other good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, the Parties hereby agree to amend the Developer Participation
Agreement as follows:

AMENDMENT

1. Section 3.02 of the Developer Participation Agreement is amended in its entirety to
read as follows:

3.02 Reimbursement by EPWater. EPWater agrees to reimburse the Developer,
after Final Acceptance has been issued by EPWater, for costs related to the
construction of the Facilities in an amount not to exceed the total sum of
SIX HUNDRED AND EIGHTY-TWO THOUSAND SIX HUNDRED
AND THIRTY-FIVE DOLLARS AND THREE CENTS ($682,635.03).
The Developer shall submit an invoice to EPWater for payment as per this
Agreement and evidence of payment(s) by the Developer to the Contractor
for the completion of the Facilities. EPWater shall reimburse the Developer
within thirty (30) days after receipt of the invoice. Should EPWater fail to
pay the Developer before the expiration of the thirty-day period, EPWater
shall pay interest in accordance with the Texas Prompt Payment Act.

2. Exhibit A3 attached to the Developer Participation Agreement, the “Price Schedule,”
is hereby deleted in its entirety and replaced with Exhibit A, attached hereto and
incorporated fully herein by reference.

3. Remainder of Developer Participation Agreement. Except as expressly amended
herein, all other terms and provisions of the Developer Participation Agreement, as
amended, shall remain in full force and effect.

[Signatures Begin on the Following Page]
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WITNESS THE EXECUTION HEREOF the day of
2023.

DEVELOPER:
EP TRANSMOUNTAIN RESIDENTIAL, LLC,

a Texas limited liability company

By:
Its:

Acknowledgement

THE STATE OF TEXAS  §
COUNTY OF EL PASO §

This instrument was acknowledged before me on this day of
2023 by ,
of the known to me to be the person whose name is
subscribed to the foregoing instrument, and acknowledged to me that he/she executed the same as
the act and deed of , for the purposes and
consideration therein expressed, and in the capacity therein stated, on behalf of such entity.

b

Notary Public in and for the
State of Texas
Commission Expires:

[SIGNATURES CONTINUE ON FOLLOWING PAGE]
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EPWATER:

EL PASO WATER UTILITIES-PUBLIC
SERVICE BOARD

By:

John Balliew
Its: President/CEO

APPROVED AS TO FORM: APPROVED AS TO CONTENT:

Michaela Ainsa
Senior Assistant General Counsel

Acknowledgement

STATE OF TEXAS }
}
COUNTY OF EL PASO }
BEFORE ME, the undersigned authority, on this day, personally appeared John Balliew,
known to me to be the person whose name is subscribed to the foregoing instrument, and
acknowledged to me that he/she executed the same as the act and deed of EPWater Utilities, for

the purposes and consideration therein expressed, and in the capacity therein stated.

GIVEN UNDER MY HAND AND SEAL OF OFFICE, this the day of
2023.

(SEAL)

Notary Public in and for
The State of Texas

My Commission Expires:
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EXHIBIT A

Actual Cost of the Facilities
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