A el paso
@ WATER

PUBLIC SERVICE BOARD MEETING
AGENDA ITEM
REGULAR MEETING

Wednesday, January 12, 2022

SUBJECT
Interlocal Agreement with the City of El Paso Municipal Management District No. 1

BACKGROUND

The City of El Paso Municipal Management District No. 1 (District) is completing a development project in the Northeast that
requires infrastructure to provide water and sewer services to the District. The development project includes water and sewer
facilities that serve customers located within the District as well as customers located within the service area of EPWater that
lie outside the boundaries of the District.

STRATEGIC OBJECTIVES SUPPORTED

Increase Customer Satisfaction & Confidence

EVALUATION PROCESS
EPWiater and the District desire for the District to manage the construction of the project so that it is completed in a more
efficient manner. Both parties have agreed on the terms and obligations of the completion of the Project as set forth in the

Interlocal agreement, and the financial obligation of EPWater, based on the project budget, will be in the estimated amount
of $5,002,450.20.

FINANCIAL IMPLICATIONS

Sufficient funds are available in CIP S040123, and the funding sources are the Improvement Fund, Commercial Paper Fund,
and the Impact Fee Fund.

PROPOSED ACTION REQUESTED

Consider and authorize the President/CEO to sign an Interlocal Agreement with the City of El Paso Municipal Management
District No. 1 for the development of the Northeast Sewer Interceptor in the estimated amount of $5,002,450.20, and
authorize the use of commercial paper.

SUPPORTING DOCUMENTATION PROVIDED

e Interlocal Agreement




EL PASO COUNTY

)
) INTERLOCAL AGREEMENT
STATE OF TEXAS )

This INTERLOCAL AGREEMENT (the “Agreement’) is made and entered into
effective as of the  day of , 2022 (the “Effective Date”), by and
between the EL PASO WATER UTILITIES — PUBLIC SERVICE BOARD, a component
of the CITY OF EL PASO, a Texas home rule municipality (“EPWater”) and the CITY
OF EL PASO MUNICIPAL MANAGEMENT DISTRICT NO. 1 (the “District”),
(collectively, the “Parties” for the purposes described herein).

WITNESSETH:

WHEREAS, the City of El Paso (the “City”’) adopted Ordinance 752 establishing
the El Paso Water Utilities Public Service Board and delegated to the Public Service Board
the complete authority to manage and control the municipal utility system; and

WHEREAS, the District is a special district created under Section 59, Article XVI
of the Texas Constitution; and

WHEREAS, pursuant to Section 3972.0103 of the Texas Special District Local
Laws Code, the District has all powers and duties necessary to accomplish the purposes for
which the District is created, including contracting with a governmental entity to carry out
its purposes; and

WHEREAS, Chapter 791 of the Texas Government Code provides that any one or
more local government agencies may contract with each other for the performance of
governmental functions or services in which the contracting parties are mutually interested;
and

WHEREAS, the District is completing a development project in the District that
requires infrastructure to provide water and sewer services to the District, as more
particularly described on EXHIBIT A, which is attached hereto and made a part hereof
(the “Project”); and

WHEREAS, the Project includes water and sewer facilities that serve both
customers located within the District and customers located within the service area of

EPWater but outside the boundaries of the District; and

WHEREAS, EPWater and the District desire for the District to manage the
construction of the Project so that it is completed in a more efficient manner; and
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WHEREAS, the District and EPWater desire to enter into an agreement to set for
the terms and obligations of the Parties for the completion of the Project; and

NOW, THEREFORE, in consideration of the mutual covenants and agreements
herein contained, the Parties agree as follows:

I.
FINDINGS

A. Recitals. The recitals set forth above are incorporated herein for all purposes and
are found by the Parties to be true and correct. It is further found and determined that the
Parties have authorized and approved this Agreement by their respective governing bodies
and that this Agreement will be in full force and effect upon full execution of this
Agreement, by both Parties.

II.
DUTIES AND RESPONSIBILITIES OF THE PARTIES

A. General. The District will manage the construction of the Project in accordance
with the Project details and the initial Project budget (the “Project Budget’), which are
more fully enumerated on EXHIBIT B, which is attached hereto and incorporated fully
herein.

B. Project Funding. On March 1, 2022 (the “Initial Deposit Date), EPWater shall
deposit with the District funds in an amount equal to ONE MILLION TWO HUNDRED
FIFTY THOUSAND DOLLARS AND ZERO CENTS ($1,250,000.00) (the “Initial
Deposit”). Such funds shall be held in an account owned by the District and shall be used
solely for the purposes of paying the actual costs related to the Project. If, upon completion
of the Project, there are excess funds remaining, the District shall remit such excess funds
to EPWater.

1. Quarterly Invoicing. Following payment of the Initial Deposit, the District shall
provide to EPWater invoices on a quarterly basis for the actual costs incurred by the
District for the construction of the Project during the preceding quarter (the
“Quarterly Invoice(s)”’). EPWater shall pay Quarterly Invoices in full within seven
(7) days of its receipt of a Quarterly Invoice. For purposes of clarity, the first
Quarterly Invoice is expected to be presented to EPWater on June 1, 2022 and shall
fully account for the Initial Deposit.

C. Project Budget. The Parties will work together to attempt to minimize the actual
costs identified in the Project Budget. In the event the costs of the Project exceed, or due
to a change in circumstances during development of the Project are expected to exceed, the
amount specified in the Project Budget, EPWater will work to identify and attempt to
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secure the additional funding necessary, however such additional funding shall not exceed
thirty percent (30%) of the Project Budget.

In the event additional funds cannot be identified to address such increased costs, the
Parties shall work together to amend the scope of the Project to fit within the available
funds. In the event that the Project is unable to be amended and EPWater is unable to
secure additional funds. The District shall undertake to complete the Project and EPWater
shall thereafter reimburse the District for such Project costs that exceeded the Project
Budget in installment payments to be made and completed no later than two (2) years after
the completion of the Project and EPWater’s acceptance of the Project in accordance with
Article IIL.F. below.

1. Limitations on Project Development. Notwithstanding anything herein to the
contrary, the District shall not be obligated to pursue or complete development of
the Project if the Project Budget, together with other lawfully available and
designated funds, are insufficient to pay all costs associated with the Project and
EPWater fails to provide additional funding to cover the amount of any such
deficiency.

D. Construction Responsibilities. Subject to the terms of this Agreement, the District
agrees that it shall be responsible for the construction and completion of the Project in
accordance with the Project plans, which have been prepared, reviewed, and approved by
EPWater (the “Plans’). Subsequent revisions to the Plans are permitted when developed
in coordination with and with the approval of EPWater. EPWater and its agents, at the sole
cost of EPWater, shall be entitled to inspect the Project at all times, subject to the Contractor’s
safety policies. EPWater may notify the District of any deviations from the Design Specifications
or Applicable Standards that it discovers during an inspection, and the District shall promptly act
to correct such deviations.

E. Construction Agreement. The District will execute a Contract or Contract
Amendment, or both, for the construction of the Project (the “Construction Agreement”).
The contractor to be used for the construction of the Project (the “Contractor”) shall be
approved by both Parties to this Agreement prior to the execution of the Construction
Agreement, such approval not to be unreasonably withheld by either Party. The District
shall cause the Contractor to complete the Project in accordance with any and all applicable
Texas laws, using qualified employees and subcontractors, in a good and workmanlike
manner, in accordance with the Plans and all federal, state and local laws, statutes, codes,
rules, regulations, orders, decrees, judicial decisions or judgments applicable to the Project.

F. Timeline for Commencement and Completion of Work. Commencement of
construction on the Project will begin when the District issues a written Notice to Proceed
in accordance with the Construction Agreement (which the Parties agree may be prior to
the Initial Deposit Date). Project related services, including any applicable phasing of such
work, will be completed in accordance with the schedule to be developed between EPWater

4863-3832-4999.v1



and the District.

G. Insurance, Final Acceptance, Warranties, Bonds and Maintenance. The
District shall request that EPWater be named as an additional insured in all insurance
policies required of the District’s Contractor. The District will also request that EPWater,
on behalf of its Public Service Board, be named as beneficiary of the Payment and
Performance bonds required of the District’s Contractor.

Subject to Article III.F herein below, the District shall notify EPWater in writing upon
Final Acceptance of the Project. Upon Final Acceptance of the Project, the District will
assign to EPWater any Contractor warranties, guarantees, and bonds which it possesses
with respect to the Project, and which extend beyond the date of such Final Acceptance
(the “Assignment”). The District will provide EPWater a one-year warranty in writing
either directly or through its Contractor. Upon completion of the Assignment, EPWater
shall commence all maintenance responsibilities for the Project. Unless otherwise agreed
by the District, the District shall have no further obligation with respect to the Project after
Final Acceptance.

H. Reports to EPWater. The District shall require its Contractor to provide a
written monthly report regarding the construction schedule and progress report to EPWater
and the District as part of the invoicing process and to comply with the terms herein.
Additionally, the District shall, at such times and in such form as EPWater may reasonably
request, furnish periodic information concerning the status of the Project, the current state
of the Project Budget, and the performance of the District’s obligations under this
Agreement.

I11.
DUTIES AND RESPONSIBILITIES OF EPWATER

A. Right of Way Acquisition and Utility Relocations. EPWater, at its sole cost,
shall be responsible for all costs of right-of-way acquisition (or donation), crossing
licenses (the “Licenses”), and utility relocations required for the Project.

B. Financial Obligations of EPWater. EPWater’s financial obligations for the
Project are set forth in the Project Budget identified on EXHIBIT B to this Agreement.
The payments to the District by EPWater shall be paid from current revenues available to
EPWater. The Parties acknowledge and agree that no interest or sinking fund has been
established in connection with the obligations incurred under this Agreement.

C. Access to EPWater Property and Rights of Way. EPWater hereby grants to
the District access to EPWater property and rights of way purchased for the Project or
owned by EPWater that are within the Project limits, as shown on EXHIBIT A. Such
access is expressly granted to the District and its contractors, consultants and third parties
engaged to construct the Project and is expressly limited to construction activity directly
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related to the Project or those permitted by EPWater pursuant to Section III(D) herein.

D. Additional Construction Activities. In addition to those activities contemplated
by the Plans, EPWater may request the District to construct additional water or sewer
improvements as part of the Project from time to time, provided that EPWater provides the
plans and funds necessary for completion of such additional activities.

E. Limitation of Responsibility. Except for compliance with the requirements listed
in Articles (IIT) A, B and D hereof, EPWater shall have no financial obligation to make
any payment, in whole or in part, to or on behalf of the District or otherwise, unless
specifically provided in accordance with the terms of this Agreement, its exhibits or
amendments.

F. EPWater Concurrence on Final Acceptance. EPWater will provide the District
a written response within five (5) business days of EPWater receiving a request from the
District seeking concurrence with the intent to issue Final Acceptance of the Project to
its Contractor. EPWater will specify in its written response whether EPWater: (1) concurs
with the request; or (2) concurs with the request, subject to the completion of identified
incomplete items; or (3) does not concur with the request followed by an enumeration of
the item(s) that do not comply with this Agreement. EPWater’s evaluation of a request
for concurrence shall be limited to the requirements of this Agreement. EPWater will not
pay for work that in its discretion is non-conforming work. If EPWater fails to provide
written response within five (5) business days of receiving such request for concurrence,
then the request shall be deemed automatically authorized by EPWater. The granting of
Final Acceptance of the Project by the Authority will automatically constitute acceptance
of the Project by EPWater. Upon granting of Final Acceptance of the Project by the
District, EPWater will assume absolute and exclusive ownership of the Project.

Iv.
GENERAL AND MISCELLANEOUS

A. Effective Date, Term and Termination. Subject to the following, this
Agreement shall be effective as of the Effective Date and shall continue in full force and
effect until the completion of the Project and obligations contained herein. Notwithstanding
the foregoing, and without limitation on any other remedy identified in the Agreement or
available at law or in equity, this Agreement may be terminated as follows:

1. Either Party may terminate this Agreement in the event of a material breach of its
terms, which may include, but is not limited to, failure to make timely payments
of amounts owed and failure of services to be provided in accordance with this
Agreement, so long as the party seeking to terminate the Agreement has provided
written notice to the other of the alleged default and the default has not been cured
within thirty (30) days of receipt of such notice.
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2. The Parties may mutually agree to terminate this Agreement.

3. EPWater Non-Appropriation of Funds. In the event that funds do not become
available to EPWater by the Initial Deposit Date, this Agreement may be terminated
by EPWater for convenience. A thirty (30) day written notice shall be given to the
District and there shall be no penalty nor removal charges incurred by EPWater.
EPWater will pay District for all work completed and accepted and actual costs
incurred up to the date of termination of this Agreement.

B. Legal Notices: Any and all notices and communications under this Agreement
shall be in writing and mailed by first-class mail, or hand delivered, addressed to the
following designated officials, unless otherwise provided in writing by a Party:

EPWater: El Paso Water Ultilities — Public Service Board
Attn: President / CEO
P.O. Box 511
El Paso, TX 79961-001

with a copy to: El Paso Water Utilities-Public Service Board
Attn: Adriana Castillo
P.O. Box 511
El Paso, TX 79961-001
ACastillo@epwater.org

District: El Paso Municipal Management District
c/o Coats | Rose PC
Attn: Mallory Craig
9 Greenway Plaza, Suite 1000
Houston, TX 77046

C. Waiver. Neither this Agreement nor any of the terms hereof may be waived or
Modified orally, but only by an instrument in writing signed by the Party against which the
enforcement of the waiver or modification shall be sought. No failure or delay of any Party,
in any one or more instances (i) in exercising any power, right or remedy under this
Agreement or (ii) in insisting upon the strict performance by the other Party of such other
Party’s covenants, obligations or agreements under this Agreement, shall operate as a
waiver, discharge or invalidation thereof, nor shall any single or partial exercise of any
such right, power or remedy or insistence on strict performance, or any abandonment or
discontinuance of steps to enforce such a right, power or remedy or to enforce strict
performance, preclude any other or future exercise thereof or insistence thereupon or the
exercise of any other right, power or remedy.
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D. Other Services. Nothing in this Agreement shall be deemed to create, by
implication or otherwise, any duty or responsibility of either of the Parties to undertake or
not to undertake any other service, or to provide or not to provide any service, except as
specifically set forth in this Agreement or in a separate written instrument executed by both
Parties.

E. Governmental Function. The Parties agree that in all things relating to this
Agreement, EPWater and the District are performing a governmental function, as defined
by the Texas Tort Claims Act. The Parties further expressly agree that every act or
omission by either, which in any way pertains to or arises out of this Agreement, falls
within the definition of Governmental Functions and Services, in accordance with
Chapter 791 of the Texas Government Code.

F. Independent Contractor. Nothing contained in this Agreement shall be construed
as establishing a partnership or joint obligations among the parties. EPWater and District
each retain the right to conduct its business as it sees fit. Both Parties acknowledge that
neither is an agent, servant, employee of the other, nor are the Parties engaged in a joint
enterprise, and each party is responsible for its own acts and deeds and for those of its
agents or employees during the performance of the scope of work.

G. Governmental Immunity. Nothing in this Agreement shall be deemed to waive,
modify or amend any legal defense available at law or in equity to either of the Parties nor
to create any legal rights or claims on behalf of any third party. Neither of the Parties
waives, modifies, or alters to any extent whatsoever the availability of the defense of
governmental immunity under the laws of the State of Texas of the United States.

H. Amendments and Modifications. This Agreement may not be amended or
modified except in writing and executed by both Parties to this Agreement and authorized
by their respective governing bodies.

L Governing Law and Venue. This Agreement shall be construed and enforced in
accordance with the laws of the United States and the State of Texas. For any and all
disputes arising under this Agreement, venue shall be in El Paso County, Texas.

J. Successors and Assigns. This Agreement shall bind and benefit the respective
Parties and their legal successors, and shall not be assignable, in whole or in part, by any
Party hereto without first obtaining the written consent of the other Party.

K. Severability. If any provision of this Agreement shall be held invalid or
unenforceable by any court of competent jurisdiction, such holding shall not invalidate or
render unenforceable any other provision hereof; but rather this entire Agreement will be
construed as if not containing the particular invalid or unenforceable provision(s), and the
rights and obligations of the Parties shall be construed and enforced in accordance
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therewith. The Parties acknowledge that if any provision of this Agreement is determined
to be invalid or unenforceable, it is their desire and intention that such provision be
reformed and construed in such a manner that it will, to the maximum extent practicable,
give effect to the intent of this Agreement and be deemed to be validated and enforceable.

L. Execution in Counterparts. This Agreement may be simultaneously executed in
several counterparts, each of which shall be an original and all of which shall be considered
fully executed as of the date first written above, when both Parties have executed an
identical counterpart, notwithstanding that all signatures may not appear on the same
counterpart.

Entire Agreement. This Agreement, including attachments, constitutes and expresses the
entire agreement between the parties and supersedes all prior negotiations, representations,
or agreements, whether written or oral.

[Signatures Begin on the Following Page]
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IN WITNESS WHEREOF, the Parties have executed and attested this Agreement by
their officers thereunto duly authorized to be effective as of the date first written above.

APPROVED AS TO FORM:

Michaela Grambling,
Assistant General Counsel
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EPWATER:

EL PASO WATER UTILITIES -
PUBLIC SERVICE BOARD

John Balliew
President & Chief Executive Officer

Date:
APPROVED AS TO CONTENT:
Adriana Castillo
Engineering Division Manager
THE DISTRICT:

CITY OF EL PASO MUNICIPAL
MANAGEMENT
DISTRICT NO. 1

By:

Its:

Date:




EXHIBIT A
The Project

NORTHEAST INTERCEPTOR SYSTEM

The Northeast Interceptor System Project consists of providing 8-inch, 12-inch, 15-inch,
18-inch, 24-inch, and 36-inch wastewater collection pipe in order to collect wastewater
from the general vicinity of McCombs and Painted Dunes Desert Golf Course entrance,
flowing by gravity south towards a final connection at Tiger Eye and Dyer St.

The work covered under this Project includes the construction of the following:

The Project consists of 8-inch pipe stub-outs that will be extended from the 12-inch line
along McCombs in order to provide a connection point to the new development. The 12-
inch pipeline will extend from McCombs St. and the Patriot Freeway, going northeast on
the north side of the roadway for approximately 4,880 linear feet. The 15-inch pipeline
will tie into the same manhole and extend north along McCombs St. for approximately
6,020 linear feet. The 18-inch pipeline will connect to the sewer system at McCombs St.
and the Patriot Freeway and go south along the Green Belt Levee for approximately 5,240
linear feet, expanding to a 24-inch and 36-inch. The 24 will extend for approximately
3,430 linear feet and the 36-inch will extend for approximately 1,660 linear feet to the tie-
in location at the intersection of Dyer St. and Tiger Eye Dr.
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EXHIBIT B
Project Budget

Northeast Interceptor System Phase |

Bid item [Description Bid Quantity |Unit |[Bid Price Bid Total

5|MOBILIZATION 1.000(LS $ 210,000.00 | § 210,000.00
10|REMOVE AND REPLACE GUY WIRE 1.000|EA S 1,300.00 | §  1,300.00
20[REMOVE AND REPALCE CHAIN LINK FENCE 310.000(LF S 40.00 | § 12,400.00
25|CLEAR AND GRUB 10.000|ACRE | § 2,100.00 | § 21,000.00
30[UNCLASSIFIED EXCAVATION CUT TO FILL 20,000.000(CY S 7.85 | § 157,000.00
40|INSTALL 36-INCH PVC 8FT TO 12FT DEPTH 1,660.000(FT S 377.00 | § 625,820.00
SO[INSTALL 24-INCH PVC 8FT TO 12FT DEPTH 2,040.000|LF S 175.00 | § 357,000.00
55]INSTALL 24-INCH PVCC 12FT TO 16FT DEPTH 1,390.000(LF S 185.00 | § 257,150.00
60|INSTALL 18-NCH PVC &FT TO 12FT DEPTH 4,300.000|LF S 120.00 | § 516,000.00
70[INSTALL 18-INCH PVC BORE AND CASING SEPARATE 940.000|LF S 95.00 | § 89,300.00
80|INSTALL 15-NCH PVC 12FT TO 16FT DEPTH 2,860.000(LF S 105.00 | $ 300,300.00
90[INSTALL 15-INCH PVC 16FT TO 20FT DEPTH 2,700.000|LF S 130.00 | § 351,000.00
100|INSTALL 15-INCH PVC 20FT TO 24FT DEPTH 460.000(LF S 155.00 | § 71,300.00
110]INSTALL 12-INCH PVC OFT TO &FT DEPTH 960.000(LF S 72.00 | § 69,120.00
120|INSTALL 12-INCH PVC 8FT TO 12FT DEPTH 1,840.000(LF S 79.00 | § 145,360.00
130|INSTALL 12-INCH PVC 12FT TO 16FT DEPTH 1,560.000|LF S 85.00 | $ 132,600.00
135|INSTALL 12-INCH PVC 16FT TO 20FT DEPTH 520.000(LF S 99.00 | § 51,480.00
138|INSTALL 8-INCH PVC 140.000|LF S 63.00| S 882000
140|INSTALL MANHOLE 48-INCH TYPE A 8FT TO 12FT DEPTH 12.000|EA S 5,800.00 | § 69,600.00
150|INSTALL MANHOLE 48-INCH TYPE A 12FT TO 16FT DEPTH 16.000|EA |$ 6,500.00 | $ 104,000.00
160|INSTALL MANHOLE 48-INCH TYPE A 16FT TO 20FT DEPTH 11.000|EA S 10,200.00 | $ 112,200.00
170|INSTALL MANHOLE 48-INCH TYPE A 20FT TO 24FT DEPTH 2.000[EA |$§ 12,60000|S 25,200.00
180|INSTALL MANHHOE 72-INCH TYPE B OFT TO 8FT DEPTH 1.000|EA S 10,300.00( S 10,300.00
190|INSTALL MANHOLE 72-INCH TYPE B 8FT TO 12FT DEPTH 1.000[EA |§ 12,00000|S 12,000.00
200|INSTALL MANHOLE 72-INCH TYPE B 12FT TO 16FT DEPTH 6.000(EA |S 14300005 85,800.00
210|INSTALL MANHOLE TYPE B 72-INCH 16FT TO 20FT DEPTH 2.000|EA S 18000.00|S 36,000.00
220|TRENCH SAFETY SYSTEM 21,370.000|LF S 3.60|5 76,932.00
230|INSTALL VENT CASING 2.000|EA S 4,000.00 | § 8,000.00
240|INSTALL 36-INCH STEEL CASING BORED 870.000|LF S 598.00 | $ 520,260.00
250|INSTALL 36-INCH STEEL CAING OPEN CUT 100.000|LF S 335.00 | § 33,500.00
260|HOLD UP ELECTRICAL POLES 1.000[EA |$ 4,800.00 | § 4,800.00
270|TRAFFIC CONTROL 1.000|LS S 15000.00|5 15,000.00
280|INSTALL SILT FENCE 21,370.000|LF S 2.00| S 42,740.00
290|INSTALL CONSTRUCTION ENTRANCE 3.000|EA S 2,800.00 | § 8,400.00
300[SWPPP PLAN 1.000[EA |$ 6,000.00 | § 6,000.00

310|MAINTENANCE BOND 1.000]|LS S - 3 -
320|CONTINGENCY 10% S 4,547,682.00 | § 454,768.20
TOTAL AMOUNT 5,002,450.20
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