
PUBLIC SERVICE BOARD MEETING 
AGENDA ITEM 

REGULAR MEETING 

Wednesday, July 13, 2022 

SUBJECT 
Sole Source Contract with 120 Water Audit, Inc., for Lead & Copper Rule Management 

BACKGROUND 
Water systems are required to comply with the new Lead & Copper Rule Management (LCR) by the first quarter of 2024. The 
revised regulations are such that the Utility cannot meet this deadline on its own. EPWater requires a lead service line inventory 
of the entire city, a data management platform, sampling kits, laboratory analysis, and public education outreach to customers, 
schools, and childcare facilities. 120 Water Audit, Inc. provides a turnkey solution to achieving compliance within the specified 
time frame. 

STRATEGIC OBJECTIVES SUPPORTED 
Increase Customer Satisfaction & Confidence 

EVALUATION PROCESS 
Staff requested a quote from 120 Water Audit, Inc. for data management, to conduct the lead service line inventory, distribute 
sampling kits, public outreach, supply pitchers and filters, and generate compliance reports and letters. Staff evaluated the quote 
from 120Water and found it meets all the requirements needed for this procurement.  

FINANCIAL IMPLICATIONS 
Sufficient funds are available in the Professional Services Account Number 7720, and the funding source is the Water and 
Sewer Fund. 

PROPOSED ACTION REQUESTED 
Consider and approve a sole source contract in accordance with Section 252.022(a)(7)(A) of the Texas Local Government 
Code with 120 Water Audit, Inc. for services required to comply with the revised lead and copper rule in the estimated annual 
amount of $300,000 for a term of one year, with two one-year options, provided that funding is available in the appropriate 
budget and contingent upon vendor providing annual documentation attesting to their sole source status. 

SUPPORTING DOCUMENTATION PROVIDED 
• Sole Source Affidavit
• Sole Source Letter
• 120 Water Audit, Inc. Quote “Order Form”
• Master Service Agreement (MSA)





120Water
250 S. Elm Street
Zionsville, IN 46077
Nov 10th, 2021

To Whom It May Concern:

This letter is submitted by request from El Paso Water as confirmation that 120Water is the sole
provider of an end-to-end program solution for Compliance with the Revisions to the Lead and
Copper Rule (LCRR).

El Paso Water will be required by the LCRR to develop a publicly-available, digitized, inventory
of both utility-owned and customer-owned service line segments, complete 1st and 5th Liter
compliance sampling with newly developed tier sites, and perform reportable lead testing in
schools & daycares.

120Water is a technical services company that helps state agencies, schools, and public water
utilities plan, manage, and effectively communicate the results of water sampling programs.
120Water is the only company with a cloud-based technology platform and complementary
services to manage the full life cycle of both inventory development AND water testing
programs at the point of use. The 120Water platform is used to run the full lifecycle of drinking
water voluntary and compliance programs, including Lead and Copper Rule Compliance
Monitoring, Lead Service Line Inventory, Lead Service Line Replacement (if necessary), Facilities
Sampling, Pitcher/Filter Distribution (if necessary), and even Wastewater Monitoring across 28
states.

120Water is the only organization that manages full outsourcing of lead sampling programs
today, including out of the box, ready to implement Technology and Consumable solutions, as
well as Professional Services, to support adherence to all of the updated LCRR requirements.

Sincerely,

Sarah Young
Vice President of Sales
sarah@120water.com



Quote 06/29/22
PO Box 604

Zionsville, IN 46077
www.120water.com

ORDER FORM

Customer Information Billing Information
Customer Name: El Paso Water Billing Contact:

Contract Term: 12 months Street Address:

Contract Start Date: Contract Signature City:                 State:                     Zip Code:

Order Form Valid Until: 7/31/22 Email:

120Water follows a typical subscription based model. The Annual Subscription fee is a fixed rate
that recurs each year, and provides access to the 120Water platform and services team. Our
program team will establish a regular communication cadence, typically weekly or bi-weekly, with
El Paso Water to drive program outcomes. The following table outlines the expected annual rates
to meet the requested program needs, and the unit rates for the elements where we don't yet
know the quantities that will be required.

Product & Service Description Type Cost

Data Management Services
(REQUIRED)

120Water Platform to centrally manage all
data, programs and workflows, with logins
for unlimited EPWater users. Includes:

● Preliminary Inventory Development
● Inventory Management
● ESRI Connector
● Program Dashboards

Annual $95,000

Program Consulting Services
(REQUIRED)

Overall Program Management from our
expert Services team (includes Preliminary
Inventory Development, Verification best
practices Public Outreach consultation,
validation planning, etc).

Annual $25,000
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Required Annual Project Cost $120,000

Implementation Services
(REQUIRED)

Software Implementation and technical
training for El Paso team(s).

One-Time $1,500

Required One-Time Cost $1,500

Schools & Daycares Sampling
Module (OPTIONAL - would
be charged starting when
sampling begins)

120Water Platform module to manage all
logistics for daycare sampling (and schools
if necessary):

● Kit ordering
● Sample/kit tracking
● Sample plans
● Sample results
● Remediation tracking

Annual $27,000

Predictive Modeling
(OPTIONAL - only used if
evidence of LSLs is found in
Preliminary Inventory)

Machine-learning algorithm to predict the
likelihood that unknown Service Lines are
LSLs. Only useful if lead is found in
Preliminary Inventory Development (or
initial verifications)

Annual $75,000

Unit Prices for Variable Quantity Products

Lead Check Swabs 1 Lead Check Swab + Magnet with data
capture capabilities

Unit Price $22.50

Customer Surveys Mailed Customer Surveys for customer side
data capture

Unit Price $1-$3

Sampling Kits 1L Lead & Copper compliance kits with
shipping

Unit Price $29.00

Sampling Kits 1st and 5th Liter Lead & Copper compliance
kits with shipping

Unit Price $58

Sampling Kits 5-bottle Schools kit with shipping Unit Price $37.00
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Sampling Kits 2-bottle Schools kit with shipping Unit Price $27.00

Pitcher/Filter Kits Brita LongLast pitcher and filter with
shipping

Unit Price $69.50

Replacement Filters Brita LongLast replacement filters with
shipping

Unit Price $33.00

Kit Services Lab analysis for 1 analyte (pre- or
post-replacement kits, if necessary) and
customer support for sampling process

Unit Price $23.00

Kit Services Lab analysis for 2 analytes (note: 1st and
5th Liter require analysis for 2 analytes)
and customer support for sampling process

Unit Price $36.00

Kit Services Lab analysis for 5 analytes (Schools Kit) and
customer support for sampling process

Unit Price $72.00

Billing and Payment Terms:

Fees are billed annually on the Start Date above and are due net 30 days from the invoice date.

Additional Notes:

120Water will commence implementation on or before 10 business days from Contract Signature.

This Order Form, together with the Master Services Agreement 120Water-El Paso Agreement (the “MSA”), shall
become a legally binding contract upon the earlier of (a) the date both parties execute the Order Form or (b) the date
Customer initially began using the Services. Any capitalized word not otherwise defined in this Order Form shall have
the same meaning as set forth in the MSA.

120Water may reject this Order Form if: (1) the signatory below does not have the authority to bind Customer to this
Order Form, (2) changes have been made to this Order Form (other than completion of the purchase order
information and signature block), or (3) the requested purchase order information or signature is incomplete or does
not match our records or the rest of this Order Form. Subscriptions are non-cancelable before their end of the Term.
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IN WITNESS WHEREOF, the parties have caused this Order Form to be executed by their duly authorized
representatives.

Customer: 120Water

Signature Signature

Name: Name: Antony Rhine

Title: Title: CRO

Date: Date: 5/25/22

DMS 17471295.3 4



                                                                                           
           

120Water Contract # ______ 1

Master Services Agreement

This Master Services Agreement (together with the Order Form and Scope of Work, 

referred to as the “Agreement”) entered into this ____ day of ___________, 2022 (the 

“Effective Date”), is made between 120 Water Audit, Inc. d/b/a 120Water, a Delaware 

company (“120Water”), and El Paso Water Utilities-Public Service Board, a component 

unit of the City of El Paso, Texas, a home rule municipal corporation (“Customer”). 

Customer are each referred to hereunder as a “party” and collectively as the “parties”.

In consideration of the mutual covenants and agreements contained herein and other 

good and valuable consideration, the receipt and sufficiency of which are hereby 

acknowledged, the parties agree as follows:

1. DEFINITIONS

“Authorized Users” shall mean personnel authorized by Customer to use the 

Service solely for the internal use of Customer, subject to the terms and conditions 

of this Agreement.

“Customer Data” shall mean all electronic data or information uploaded or 

submitted by Customer to the SaaS Services or otherwise provided by Customer to 

120Water.

“Deliverables” means the products and services (e.g., any custom reports) 

specified in an applicable Order Form and Scope of Work that are expressly created 

and provided for Customer.

“Derivative Data” means collectively, (i) information derived or generated from or 

based on Customer Data, but not containing Customer Data, (ii) Customer Data 

which has been de-identified or anonymized so that it no longer identifies a specific 

individual or Customer; and, (iii) Customer Data which has been aggregated with 

other data but which no longer identifies a specific individual or Customer.

“Documentation” means the user guides and specifications for the SaaS Services 

that are made available from time to time by 120Water in electronic or tangible form, 

but excluding any sales or marketing materials.

“Exhibits” shall mean any exhibits identified in an Order, the terms, conditions, and 

other provisions of which are hereby expressly incorporated herein by reference.
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“Malicious Code” shall mean viruses, worms, time bombs, Trojan horses and other 

harmful files, scripts, agents or programs.

“120Water Software Platform” shall mean the platform consisting of the Site and 

any software, operating systems, hardware and other technical resources used by 

120Water to provide the SaaS Services.  

“Order” or “Order Form” shall mean 120Water’s quote accepted by Customer via 

an ordering document submitted to 120Water.

“Professional Services” shall mean any implementation, integration, consulting 

public outreach and other related services described in an Order Form, and Scope 

of Work other than the SaaS Services.

“Project Start Date” shall mean a date mutually agreed upon by the parties 

following execution of an Order, upon which date 120Water shall commence 

provision of implementation or other Professional Services.

“SaaS Services” shall mean the water test administration and reporting services 

made available to web-based and mobile users via the 120Water Software Platform 

hosted by 120Water.  

“Services” shall mean the SaaS Services and Professional Services, collectively.

“Site” shall mean the website(s) accessible at 120water.com (or any successor 

thereto).

“Subscription Start Date” shall mean the date on which 120Water shall make the 

SaaS Services available to Customer as set forth in an applicable Order.

“Subscription Term” shall mean the period of time during which Customer is 

subscribed to the SaaS Services, as specified in an Order Form and this 

Agreement.

“Usage Data” shall mean statistical data related to Customer’s access to and use 

of the SaaS Services and data derived from it, that is used by 120Water, including 
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to compile statistical and performance information related to the provision and 

operation of the SaaS Services.

2. SERVICES AND RESPONSIBILITIES OF THE PARTIES

2.1 120Water Responsibilities. During the Subscription Term, 120Water shall make 

the SaaS Services available to Customer and shall provide maintenance and support 

to Customer in accordance with 120Water’s Standard Support Policy, as set forth in 

Exhibit A attached hereto and incorporated herein. 120Water will use commercially 

reasonable efforts to maintain the SaaS Services’ availability, except for planned 

downtime for maintenance or upgrades, or any unavailability caused by circumstances 

beyond 120Water’s reasonable control. 120Water reserves the right to modify the 

SaaS Services at any time. The parties may, from time to time, execute an Order 

describing Professional Services that 120Water shall provide to Customer, the 

duration of such Professional Services if applicable, the compensation to be paid for 

the Professional Services, and any other terms applicable to the project. A list of 

specific deliverables, a timetable, and/or a detailed specification may be attached as 

Exhibits to any Order.

2.2 Customer Responsibilities. Customer is responsible for all activities that occur in 

Customer’s account(s). Customer shall: (a) have sole responsibility for the accuracy, 

quality, integrity, legality, reliability, and appropriateness of all Customer Data except 

the Deliverables and Derivative Data; (b) prevent unauthorized access to, or use of, 

the SaaS Services, and notify 120Water in writing immediately upon becoming aware 

of any such unauthorized access or use; (c) comply with all applicable laws and 

regulations in using the SaaS Services; and (d) procure for 120Water at Customer's 

sole expense all rights and consents necessary for 120Water to access and use all 

Customer Data and all access and use rights necessary to interface with Customer's 

software, hardware, and other systems, and to otherwise provide the Services and to 

use Customer Data as permitted under this Agreement. Customer is solely responsible 

for ensuring: (i) that only appropriate Authorized Users have access to the SaaS 

Services, and (ii) confidentiality and proper usage of passwords and access 

procedures with respect to logging into the SaaS Services. Customer is solely 

responsible for all acts and omissions of the Authorized Users, and for ensuring that 

the Authorized Users comply with this Agreement and with the Terms of Use.

2.3 Use Restrictions. Customer shall use the SaaS Services solely for its internal 

business purposes as contemplated by this Agreement and shall not: (a) license, 

sublicense, sell, resell, rent, lease, transfer, assign, distribute, time share or otherwise 
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commercially exploit or make the SaaS Services available to any third party except as 

contemplated by this Agreement; (b) send via, or store within, the SaaS Services 

infringing, obscene, threatening, defamatory, fraudulent, abusive, or otherwise 

unlawful or tortious material, including material that is harmful to children or violates 

third party privacy rights; (c) send via the SaaS Services any unsolicited commercial 

or non-commercial communication; (d) send via, upload to, or store within the SaaS 

Services any Malicious Code; or (e) attempt to gain unauthorized access to the SaaS 

Services or its related systems or networks.  In addition, Customer shall not directly or 

indirectly: (i) remove any notice of proprietary rights from the SaaS Services or 

120Water Software Platform; (ii) decompile, reverse engineer, or attempt to derive the 

source code or underlying ideas or algorithms of any part of the SaaS Services or 

120Water Software Platform (except to the limited extent applicable laws specifically 

prohibit such restriction); (iii) copy, modify, translate or otherwise create derivative 

works of any part of the SaaS Services or 120Water Software Platform; (iv) send, store 

or process in the SaaS Services or 120Water Software Platform any personal health 

data, credit card data, personal financial data or other such sensitive or personal data; 

(v) use any of 120Water’s Confidential Information (defined below) to create any 

service, software, documentation or data that is similar or competitive to any aspect of 

the SaaS Services, (vi) interfere or attempt to interfere with the proper working of the 

SaaS Services or any activities conducted on the SaaS Services or 120Water Software 

Platform, or modify another website so as to falsely imply that it is associated with the 

SaaS Services; or (vii) permit any third party to engage in any of the foregoing 

proscribed acts set forth in this Section 2.3 (with the restrictions set forth in this Section 

2.3, collectively, referred to as the “Use Restrictions”).

2.4 SaaS Services Platform. 120Water and its third party service providers will use 

commercially reasonable efforts to maintain the availability of the SaaS Services. 

120Water may perform routine or other maintenance at times and for durations 

established by 120Water in its sole discretion, during which time(s) 120Water may take 

the SaaS Services down to conduct necessary maintenance or repairs, or to implement 

upgrades. In the event of an error or outage of the SaaS Services, 120Water will use 

commercially reasonable efforts to restore the SaaS Services to working order.  

Customer agrees that 120Water is not responsible to provide support for any issues 

resulting from problems, or errors or inquiries related to Customer’s systems or 

hardware or Customer Data.     
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2.5 Purchase of Goods.   Customer’s purchases of goods, including without limitation, 

water testing kits and water pitcher filters, from 120Water are governed by this 

Agreement.

3. FEES & PAYMENT

3.1 Service Fees; Taxes. 120Water will invoice Customer for Services, as set forth in 

the applicable Order Form or as otherwise agreed by the parties in writing. Except as 

otherwise specified in an Order Form, fees are based on the Services purchased and 

not actual usage; payment obligations are non-cancellable; fees paid are non-

refundable other than as expressly stated in this Agreement; and the Services 

purchased cannot be decreased during the relevant Subscription Term. 120Water 

acknowledges that Customer is a non-taxable entity.  Customer will pay invoices in 

accordance with Chapter 2251 of the Texas Government Code (i.e., within thirty (30) 

days of the date of receipt of invoice). 120Water may change the fees applicable to 

the Services upon thirty (30) days prior notice; provided, that, any such change shall 

only take effect upon renewal of a Subscription Term.  Customer may add 

subscriptions for SaaS Services during a Subscription Term at the same pricing as the 

underlying subscription pricing set forth in the most recent Order, prorated for the 

portion of that Subscription Term remaining at the time the subscriptions are added, 

and any added subscriptions will terminate on the same date as the underlying 

subscriptions. For all products or other additional services purchased by Customer 

during the Subscription term, such purchases will be made at the then-current prices 

of such products or services. 

3.2 Overdue Payments. Customer’s failure to pay fees as set forth herein shall 

constitute a material breach of this Agreement.  Any fees hereunder not paid when due 

will be subject to a late charge of one and one-half percent (1 1/2 %) per month on the 

unpaid balance or the maximum rate allowed by law, whichever is less.  If Customer’s 

account is thirty (30) days or more overdue, 120Water may, in addition to any of its 

other rights or remedies, suspend Customer’s access to the SaaS Services and/or 

suspend provision of Professional Services until such amounts are paid in full. If such 

failure to pay has not been cured within forty (40) days of the due date, then upon 

written notice 120Water may terminate this Agreement and any or all outstanding 

Orders.

3.3. Future Functionality. The Parties agree and acknowledge that Customer’s 

purchases hereunder are not contingent on the delivery of any new future Service 
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functionality or features, or dependent on any oral or written public comments made 

by 120Water regarding future functionality or features of any Service.

4. PROPRIETARY RIGHTS

4.1 Reservation of Rights. Subject to the limited rights expressly granted hereunder, 

120Water reserves all rights, title and interest in and to the SaaS Services and 

120Water Software Platform, including all software, technology and other materials 

associated therewith, all Documentation and content (excluding the Deliverables,  and 

Customer Data), and all copies, modifications and derivative works thereof, and all 

120Water trademarks, names, logos, and all rights to patent, copyright, trade secret 

and other proprietary or intellectual property rights therein. No rights are granted to 

Customer hereunder other than as expressly set forth herein. As between 120Water 

and Customer, Customer exclusively owns all rights, title and interest in and to all 

Customer Data and Deliverables and hereby grants 120Water a worldwide, non-

exclusive, royalty-free, fully paid-up license to use, reproduce, perform, display, 

modify, and distribute the Customer Data in connection with providing the Services to 

Customer hereunder. 

4.2 Feedback. If Customer provides or otherwise makes available to 120Water any 

feedback, suggestions, recommendations, data, or other input regarding the Services 

or resulting from Customer’s use thereof (“Feedback”), Customer hereby grants to 

120Water a perpetual, irrevocable, royalty-free right and license to use such Feedback 

for any purpose, including to improve and enhance the Services or any component 

thereof, to develop new features or functionality, and to otherwise use Feedback for 

120Water’s business purposes. Customer acknowledges that any 120Water products 

or materials incorporating any such Feedback shall be the sole and exclusive property 

of 120Water.

4.3 Improvements; Deliverables. 120Water shall own all rights, title and interest, 

including all intellectual property rights, in and to any improvements to the SaaS 

Services and 120Water Software Platform, or new programs, upgrades, modifications 

or enhancements developed by 120Water in connection with rendering the Services 

to Customer (collectively, “Improvements”), even when Improvements result from 

Customer’s request. To the extent, if any, that ownership in such Improvements does 

not automatically vest in 120Water by virtue of this Agreement or otherwise, Customer 

hereby transfers, and shall transfer, to 120Water all rights, title, and interest which 

Customer may have in Improvements, and such transfer is irrevocable, irreversible 

and binding on Customer’s successors, such Improvements excluding Customer Data 
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and Deliverables. Customer shall own rights in and to Deliverables and Customer Data 

as expressly stated in a Scope of Work or Order Form for such Deliverables and 

Customer Data.

5. CONFIDENTIALITY

5.1 Definition of Confidential Information. As used herein, “Confidential Information” 

means all confidential and proprietary information of a party (“Disclosing Party”) 

disclosed to the other party (“Receiving Party”) that (a) if disclosed orally is designated 

as confidential at the time of disclosure, (b) if disclosed in writing is marked as 

“Confidential” and/or “Proprietary” or (c) that reasonably should be understood to be 

confidential given the nature of the information and the circumstances of disclosure. 

120Water understands that in the performance of the work under this Agreement, 

120Water may have access to confidential information owned or controlled by 

Customer, and that such information may contain proprietary details, disclosures, or 

sensitive information which disclosure to or use by an unauthorized third party will be 

damaging and/or illegal. 120Water agrees that all information disclosed by Customer 

to 120Water which is in written form shall be held in confidence and used only in 

performance of Services or as otherwise permitted under this Agreement. Any requests 

for Customer Confidential Information related to this Agreement, shall be forwarded to 

Customer. 

Customer’s Confidential Information shall consist of the Customer Data and 

Deliverables. 120Water’s Confidential Information includes any nonpublic information 

relating to the SaaS Services or the software, Orders, pricing, technology or content 

underlying the SaaS Services, or relating to any other of 120Water’s or its business 

partners’ products or services (including any beta version of a service), software, 

technology, customers, business plans, and other business affairs. Notwithstanding 

the foregoing, each party may disclose the existence and terms of this Agreement, in 

confidence, to a potential purchaser of or successor to any portion of such party’s 

business resulting from the reorganization, spin-off, or sale of all or a portion of all of 

the assets of any business, division, or group of such party. Confidential Information 

shall not include any information that:(i) is or becomes generally known to the public 

without breach by the Receiving Party of any obligation owed to the Disclosing Party; 

(ii) was known to the Receiving Party prior to its disclosure by the Disclosing Party 

without breach of any obligation owed to the Disclosing Party; (iii) was independently 

developed by the Receiving Party without use of the Disclosing Party’s Confidential 

Information; or (iv) is received from a third party without breach of any obligation owed 

to the Disclosing Party.  Notwithstanding the language of this Section 5, or any other 
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language in this Agreement, 120Water acknowledges and understands that 

Customer is subject to the Texas Public Information Act and that Customer will 

comply with said Act. In the event a third party makes a request for information under 

the Act request for documents or information related to this Agreement which may be 

subject to exclusion from disclosure based on confidential information or trade 

secrets, Customer will provide 120Water with notice pursuant to the Act. Customer 

will not be liable for disclosure of information pursuant to the Act or under court order.

5.2 Confidentiality. The Receiving Party shall not disclose or use any Confidential 

Information of the Disclosing Party for any purpose outside the scope of this 

Agreement, except with the Disclosing Party’s prior written permission or if required by 

applicable law or judicial order (subject to the Act requirements as described in Section 

5.1). The Receiving Party shall use the same degree of care to protect the Confidential 

Information as it uses to protect its own information of a confidential and proprietary 

nature, but in no event shall it use less than a reasonable degree of care. 120Water 

may disclose Customer’s Confidential Information to those of its employees and 

contractors who need to know such information for purposes of performing the 

Services. Notwithstanding the foregoing, and as permitted by applicable law, 120Water 

shall be permitted to retain Customer Data and Usage Data and use the same for 

statistical, analytical, and similar purposes internally, through publications; provided, 

that any distribution to third parties of the results of such usage will include Customer 

Data or Usage Data in aggregate form only and will not identify Customer or its 

Authorized Users as the source of any such data. Further, 120Water may store, 

reproduce, distribute, create derivative works (including compilations and statistical 

summaries and analyses), transmit, display and otherwise make available certain test 

results (and related data) and location information to third party individuals and 

organizations as reasonably necessary in order for 120Water to perform Services 

hereunder.

5.3 Compelled Disclosure; Remedies. If the Receiving Party is compelled by law, an 

order issued by a judge or public competent authority to disclose Confidential 

Information of the Disclosing Party, it shall provide the Disclosing Party with prior notice 

of such compelled disclosure (to the extent legally permitted) and reasonable 

assistance, at Disclosing Party’s cost, if the Disclosing Party wishes to contest the 

disclosure. If the Receiving Party discloses or uses (or threatens to disclose or use) 

any Confidential Information of the Disclosing Party in breach of confidentiality 

protections hereunder, the Disclosing Party shall have the right, in addition to any other 

remedies available to it, to seek to file a lawsuit to enjoin such acts.
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5.4 Survival. The Confidentiality obligations as are set forth in this Section 5 shall 

remain in force and effect at all times during the term hereof and (i) with respect to 

Confidential Information that constitutes a trade secret under applicable law, for so long 

as such trade secret status is maintained (but no less than the period described in 

subclause (ii) hereof); and (ii) with respect to Confidential Information that does not 

constitute a trade secret, for five (5) years after termination or expiration of this 

Agreement (or for the maximum amount of time permitted under applicable law, if 

shorter than five (5) years).

6. WARRANTIES & DISCLAIMERS

6.1 Customer Warranties. Customer represents and warrants that: (a)  Customer Data, 

and the use thereof by 120Water and its service providers, shall not infringe on any 

copyright, patent, trade secret or other proprietary right held by any third party; and, 

(b) Customer shall not use the Services in a manner that violates any law.

6.2 120Water Warranties. 120Water represents and warrants that: (a) the functionality 

of the SaaS Services will not be materially decreased during a Subscription Term; and 

(b) 120Water shall take commercially reasonable measures to protect against the 

SaaS Services containing or transmitting Malicious Code. 120Water represents and 

warrants that the Professional Services will be performed in a professional and 

workmanlike manner in accordance with generally accepted industry standards (the 

“Service Warranty”). Customer must report to 120Water in writing any failure of the 

Professional Services to materially conform to the Service Warranty within 90 days of 

performance of such Professional Services in order to receive warranty remedies. For 

any breach of the Service Warranty, Customer’s exclusive remedy, and 120Water’s 

entire liability, shall be the re-performance of the Professional Services, and, if 

120Water is unable to re-perform the Professional Services as warranted within thirty 

(30) days of receipt of notice of breach, Customer shall be entitled to recover the fees 

paid to 120Water for the deficient Professional Services.

6.3 If any third party software is used in conjunction with the services provides through 

this Agreement, such third party software usage and obligations are governed under 

the applicable third party software terms and conditions in separate agreements 

between Customer and the third party, and Customer expressly acknowledges that 

120Water has no obligations with regard to third party software or services. In the event 

120Water is required to integrate with or otherwise interface with third party software, 

Customer agrees to secure all rights necessary to enable 120Water to perform such 
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work, and Customer represents, warrants and covenants that it has or will secure at 

Customer's sole cost all access and license rights necessary to enable 120Water to 

perform its obligations hereunder. NOTWITHSTANDING ANYTHING IN THE 

AGREEMENT TO THE CONTRARY, 120WATER MAKES NO REPRESENTATIONS 

OR WARRANTIES, EXPRESS OR IMPLIED, WITH REGARD TO THIRD PARTY 

SERVICES OR SOFTWARE, INCLUDING WARRANTIES OF MERCHANTABILITY, 

FITNESS FOR A PARTICULAR PURPOSE, NON-INFRINGEMENT, AND TITLE. 

CUSTOMER EXPRESSLY ACKNOWLEDGES THAT 120WATER HAS NO 

LIABILITY, DIRECT OR INDIRECT AND REGARDLESS OF THE THEORY OF LAW, 

FOR THIRD PARTY SERVICES AND SOFTWARE.

6.4 EXCEPT FOR THE WARRANTIES EXPRESSLY STATED HEREIN, 120WATER 

PROVIDES ALL SERVICES AS-IS, WITHOUT WARRANTY OF ANY KIND, AND 

120WATER DISCLAIMS ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, 

INCLUDING THOSE REGARDING MERCHANTABILITY, TITLE, NON-

INFRINGEMENT, AND FITNESS FOR A PARTICULAR PURPOSE.

6.5 Each Party will be responsible for compliance with any and all laws applicable to 

each Party. 

7. INDEMNIFICATION

7.1. BY 120WATER. 120WATER SHALL INDEMNIFY, DEFEND, AND HOLD 

HARMLESS CUSTOMER AND ITS OFFICERS, DIRECTORS, EMPLOYEES, 

AGENTS, AND AFFILIATES FROM AND AGAINST ANY AND ALL THIRD-PARTY 

CLAIMS, ACTIONS, OR CAUSES OF ACTION (“CLAIMS”) FOR ANY LIABILITIES, 

DAMAGES, PENALTIES, FINES, ASSESSMENTS, COSTS, AND EXPENSES, 

INCLUDING REASONABLE ATTORNEYS’ FEES AND COSTS (COLLECTIVELY, 

“LOSSES”) ARISING OR RELATED TO (A) AN ALLEGATION BY A THIRD PARTY 

ALLEGING THAT THE SERVICES OR USE OF THE 120WATER PLATFORM 

INFRINGES ANY UNITED STATES PATENT, AND/OR ANY COPYRIGHT, TRADE 

SECRET OR OTHER PROPERTY RIGHT HELD BY SUCH A THIRD PARTY; (B) 

120WATER’S BREACH OF THIS AGREEMENT; (C) ANY FAILURE BY 120WATER 

OR ITS EMPLOYEES, AGENTS, SERVICE PROVIDERS, OR SUBCONTRACTORS 

TO COMPLY WITH APPLICABLE LAW OR REGULATION; (D) 120WATER’S USE 

OF ANY FEEDBACK PROVIDED BY CUSTOMER; OR (E) DAMAGE TO OR LOSS 

OF REAL OR TANGIBLE PROPERTY, OR PERSONAL INJURY, RESULTING FROM 

THE NEGLIGENCE OR WILLFUL MISCONDUCT OF 120WATER, ITS AGENTS, 

SERVICE PROVIDERS, OR SUBCONTRACTORS. CUSTOMER WILL NOTIFY 
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120WATER OF ANY SUCH CLAIM AND 120WATER SHALL HAVE SOLE CONTROL 

OF THE DEFENSE WITH RESPECT TO SAME (INCLUDING WITHOUT 

LIMITATION, THE NEGOTIATIONS AND SETTLEMENT OF SUCH CLAIM). IF A 

CLAIM PURSUANT TO CLAUSE (A) HAS OCCURRED OR, IN 120WATER’S 

OPINION, IS LIKELY TO OCCUR, 120WATER SHALL, AT 120WATER’S OPTION 

AND EXPENSE, (I) PROCURE THE RIGHT TO CONTINUE PROVIDING THE 

SERVICES OR THE 120WATER PLATFORM, (II) RE-PERFORM OR REPLACE THE 

POTENTIALLY INFRINGING PORTION OF THE SERVICES OR THE 120WATER 

PLATFORM, OR (III) MODIFY THE SERVICES OR THE 120WATER PLATFORM SO 

THAT INFRINGEMENT IS AVOIDED. IF, AFTER USING COMMERCIALLY 

REASONABLE EFFORTS, NONE OF THE FOREGOING THREE ALTERNATIVES IS 

REASONABLY AVAILABLE, 120WATER MAY TERMINATE THIS AGREEMENT, 

AND CUSTOMER SHALL BE ENTITLED TO A PRO-RATED REFUND OF PRE-PAID 

BUT UNEARNED FEES. 120WATER SHALL HAVE NO SUCH INDEMNIFICATION 

OBLIGATION TO THE EXTENT SUCH INFRINGEMENT UNDER CLAUSE (A) 

ABOVE: (W) RELATES TO USE OF THE SERVICES OR THE 120WATER 

PLATFORM OR ANY DELIVERABLE IN COMBINATION WITH OTHER SOFTWARE, 

DATA PRODUCTS, PROCESSES, OR MATERIALS NOT PROVIDED BY 

120WATER AND THE INFRINGEMENT WOULD NOT HAVE OCCURRED BUT FOR 

SUCH COMBINATION; (X) ARISES FROM OR RELATES TO MODIFICATIONS TO 

THE SAAS SERVICES, THE 120WATER PLATFORM, OR ANY DELIVERABLE NOT 

MADE BY 120WATER; (Y) RELATES TO CUSTOMER DATA OR ANY THIRD-

PARTY PRODUCT OR SERVICE, OR (Z) WHERE CUSTOMER CONTINUES THE 

ACTIVITY OR USE CONSTITUTING OR CONTRIBUTING TO THE INFRINGEMENT 

AFTER NOTIFICATION THEREOF BY 120WATER.

7.2 120WATER WILL PAY ALL JUDGMENTS FINALLY ESTABLISHING LIABILITY 

OF CUSTOMER IN ACTIONS DEFENDED BY 120WATER PURSUANT TO THIS 

SECTION 7 ALONG WITH ALL CUSTOMER’S REASONABLE ATTORNEYS' FEES 

AND COSTS INCURRED BY CUSTOMER INCLUDING INTEREST ON SUCH 

JUDGEMENTS ACCRUING TO THE DATE OF PAYMENT BY 120WATER, AND 

PREMIUMS ON ANY APPEAL BONDS. CUSTOMER, AT ITS ELECTION, WILL 

HAVE THE RIGHT TO PARTICIPATE IN ANY SUCH NEGOTIATIONS OR LEGAL 

PROCEEDINGS TO THE EXTENT OF ITS INTEREST, AT CUSTOMER’S EXPENSE. 

CUSTOMER WILL NOT BE RESPONSIBLE FOR ANY LOSS OF OR DAMAGE TO 

120WATER’S PROPERTY FROM ANY CAUSE OTHER THAN TO THE EXTENT 

DUE TO CUSTOMER.
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8. LIMITATIONS

8.1 Limitation of Liability. EXCEPT FOR THE INDEMNIFICATION OBLIGATIONS OF 

SECTION 7, IN NO EVENT SHALL 120WATER’S LIABILITY ARISING OUT OF OR 

RELATED TO THIS AGREEMENT, EXCEED THE AMOUNTS ACTUALLY PAID BY 

AND/OR DUE FROM CUSTOMER HEREUNDER IN THE TWELVE (12) MONTHS 

PRECEDING THE INCIDENT GIVING RISE TO LIABILITY, EXCEPT FOR THIRD 

PARTY CLAIMS.

8.2 Exclusion of Consequential and Related Damages. EXCEPT FOR THE 

INDEMNIFICATION OBLIGATIONS OF SECTION 7, IN NO EVENT SHALL EITHER 

PARTY HAVE ANY LIABILITY TO THE OTHER PARTY FOR ANY LOST PROFITS 

OR FOR ANY INDIRECT, SPECIAL, INCIDENTAL, PUNITIVE, CONSEQUENTIAL 

OR SPECIAL DAMAGES OF ANY KIND OR NATURE HOWEVER CAUSED, 

INCLUDING WITHOUT LIMITATION DAMAGES FOR LOSS OF GOOD WILL, WORK 

STOPPAGE, DATA LOSS, LOST PROFIT OR COMPUTER FAILURE, INCURRED 

BY EITHER PARTY OR ANY THIRD PARTY, WHETHER IN CONTRACT, TORT OR 

UNDER ANY OTHER THEORY OF LIABILITY, WHETHER OR NOT THE PARTY 

HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.

9. TERM & TERMINATION

9.1 Term. This Agreement commences on the Effective Date and continues through 

the expiration of all Orders in effect between the parties hereunder (including any 

renewals as set forth below) unless earlier terminated as set forth in this Section 9 (the 

“Subscription Term”). Subscriptions to the SaaS Services commence on the 

Subscription Start Date and continue for the Subscription Term specified in the 

applicable Order Form. Thereafter, the Customer has the option to renew the 

Subscription Term for two additional one-year terms.

9.2 Termination 

A. Termination for Convenience: Customer may terminate this contract for 

convenience, in whole or in part, at any time by written notice to 120Water.  120Water 

will be paid for work performed up to the time of termination. 120Water will promptly 

submit its termination claim to Customer. If 120Water has any property in its 

possession belonging to Customer, 120Water will account for the same, and dispose 

of it in the manner Customer directs at the time of termination. 

B. Termination for Default: If either Party fails to comply with any provision of this 

Agreement, the other Party may terminate this Agreement  by serving a notice of intent 
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to the other Party to terminate the Agreement setting forth the manner in which Party 

accused is in default. The Party accused of default will be given thirty (30) days to 

correct the alleged default (if curable using commercially reasonable efforts). In the 

event of termination by Customer, 120Water will be paid the contract price for supplies 

delivered and accepted, or services performed in accordance with the manner of 

performance set forth in the Agreement. EPWater shall have the right to immediately 

terminate the contract for default if the 120Water violates any local, state, or federal 

laws, rule or regulations that relate to the performance of this contract, if curing the 

violation is not possible within a reasonable time and it materially impacts Customer. 

C.  Termination for Failure to Comply with Subchapter J, Chapter 552, 

Government Code. This clause is applicable for purchases that have a stated 

expenditure or result in the expenditure of at least $1 million. The requirements 

of Subchapter J, Chapter 552, Government Code, may apply to this Agreement and 

120Water agrees that this Agreement can be terminated if 120Water knowingly or 

intentionally fails to comply with a requirement of that subchapter.

9.3 Customer Data and Deliverables. Following the termination or expiration of this 

Agreement, Customer shall have ninety (90) calendar days to access its account and 

download/export Customer Data and Deliverables. Upon expiration of such thirty (30) 

calendar day period, 120Water shall convert Customer’s account to an inactive status. 

120Water may, but shall not be obligated to, delete all Customer Data after Customer’s 

account converts to inactive status.

10. GENERAL PROVISIONS

10.1 Relationship of the Parties.  Nothing herein will be construed as creating the 

relationship of employer and employee between Customer and 120Water or between 

Customer and 120Water's employees. Customer will not be subject to any obligations 

or liabilities of 120Water or its employees incurred in the performance of the 

Agreement unless otherwise herein authorized. 120Water is an independent 

contractor and nothing contained herein will constitute or designate 120Water or any 

of its employees as employees of Customer. Neither 120Water nor its employees will 

be entitled to any of the benefits established for Customer’s employees, nor be covered 

by Customer's Workers' Compensation Program. 

10.2 Assignment.  Neither Customer nor 120Water may assign any of its rights or 

obligations hereunder, whether by operation of law or otherwise, without the prior 

written consent of the other Party, other than in connection with a merger, acquisition, 
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corporate reorganization, or sale of all or substantially all of a Party’s assets, provided 

that if the assignee or transferee does not provide adequate written assurances of 

performance to Customer (if Customer requests), Customer may terminate this 

Agreement.  Any attempted assignment in violation hereof will be wholly void and totally 

ineffective for all purposes unless made in conformity with this paragraph.

10.3. Governing Law. This Agreement shall be governed exclusively by the laws of the 

State of Texas, without regard to its conflicts of laws rules. For the purpose of 

determining place of agreement and the law governing same, this contract is entered 

into in the City and County of El Paso, State of Texas, and shall be governed by the 

laws of the State of Texas.  Venue and jurisdiction of any suit or right or cause of action 

arising under or in connection with this contract shall be exclusively in a court of 

competent jurisdiction sitting in El Paso County, Texas.

10.4. Force Majeure. In no event will 120Water be liable or responsible to Customer, 

or be deemed to have defaulted under or breached this Agreement, for any failure or 

delay in fulfilling or performing any term of this Agreement, when and to the extent such 

failure or delay is caused by any circumstances beyond 120Water's control (a "Force 

Majeure Event"), including acts of God, flood, fire, earthquake or explosion, 

pandemics, epidemics, war, terrorism, invasion, riot or other civil unrest, embargoes or 

blockades in effect on or after the date of this Agreement, national or regional 

emergency, strikes, labor stoppages or slowdowns or other industrial disturbances, 

passage of law or any action taken by a governmental or public authority, or national 

or regional shortage of adequate power or telecommunications or transportation. Either 

Party may terminate this Agreement upon written notice if a Force Majeure Event 

continues substantially uninterrupted for a period of thirty (30) days or more.

10.5. Severability.  If any provision of this Section 10.6 is found unenforceable, the 

unenforceable provision will be severed and the remaining arbitration terms will be 

enforced.

10.6.  Miscellaneous.  This Agreement and the Exhibits attached hereto and Order 

Forms either attached hereto or entered into during this Agreement are incorporated 

herein and collectively set forth the entire understanding and agreement between the 

parties regarding the subject matter of this Agreement and supersede all prior or 

contemporaneous proposals or communications, oral or written, between the parties 

relating to the subject matter of this Agreement. The background recitals form a 

material part of this Agreement. No modification of this Agreement shall be binding 
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unless it is in writing and is signed by authorized representatives of both parties. If any 

provision in this Agreement is invalid or unenforceable, that provision shall be 

construed, limited, modified or, if necessary, severed, to the extent necessary, to 

eliminate its invalidity or unenforceability, and the other provisions of this Agreement 

shall remain in full force and effect. No waiver of any right under this Agreement shall 

be deemed effective unless contained in writing signed by a duly authorized 

representative of the party against which the waiver is sought to be enforced, and no 

waiver of any past or present right arising from any breach or failure to perform shall 

be deemed to be a waiver of any future right arising under this Agreement. This 

Agreement may be executed in separate counterparts, each of which shall be deemed 

an original, and all of which together shall constitute one agreement. The signature 

page of either party to any counterpart, and photocopies and electronic facsimiles 

thereof, may be appended to any other counterpart and when so appended, shall 

constitute an original.

10.7.  Delivery Terms and Transportation Charges.  The delivery of the goods by 

120Water shall be F.O.B. Destination Freight Prepaid unless delivery terms are 

specified otherwise in the quote; Customer agrees to reimburse the 120Water for 

transportation costs in the amount specified in the 120Water's quote, or actual costs, 

whichever is lower, if the quoted delivery terms do not include transportation costs, 

Customer will have the right to designate what method of transportation will be used 

by 120Water to ship the goods.

10.8.  Title and Risk of Loss.  The title and risk of loss of the goods will not pass to 

Customer until Customer actually receives and takes possession of the goods at the 

point or points of delivery.

10.9.  Insurance Requirements.

Commercial General Liability: 

Written on an occurrence form. Commercial general liability (or equivalent) insurance 

shall cover the following: 

Premises/operations liability 

Products/completed operations 

Personal/advertising injury 

Contractual liability 

Broad-form property damage 

Independent contractor liability 

Cyber Liability/Data/Breach/Ransomware 
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Minimum Limits of Liability: 

$1,000,000 Bodily Injury/$1,000,000 Property Damage per occurrence 

Workers’ Compensation:   Statutory Coverage for Employers Liability 

Professional (Errors & Omissions) Liability (if required):

$1,000,000 per occurrence 

Umbrella or Excess Liability Insurance (if required):

$5,000,000 per occurrence 

Customer shall be named as additional insured and contain a “blanket waiver of 

subrogation” clause in favor of Customer.

120Water’s insurance coverage shall be primary insurance as respects Customer. Any 

insurance or self-insurance maintained by Customer, its officials, employees, agents 

and contractors shall be in excess of 120Water’s insurance and shall not contribute to 

120Water’s insurance. 

Prior to undertaking any work under this Agreement, 120Water, at no expense to 

Customer, shall furnish to Customer copy of a certificate of insurance and original 

endorsements affecting coverage for each of the insurance policies provided in this 

exhibit. 

Notices and Certificates required by this clause shall be provided to: 

El Paso Water-Public Service Board

Purchasing & Contracts Administration

1154 Hawkins Blvd.

El Paso, Texas 79925 

Please refer to Purchase Order or Master Contract number and title in all 

correspondence. Failure to submit insurance certification may result in contract 

cancellation. 

10.10.  Israel.  120Water affirms it does not boycott Israel and will not boycott Israel 

during the term of this Agreement.
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10.11. Energy Companies.  In accordance with Chapter 2274 of the Texas 

Government Code, 120Water affirms it does not boycott energy companies and will 

not boycott energy companies during the term of this Agreement. 

10.12.  Firearm Entity or Trade Association. In accordance with Section 2274.002 of 
the Texas Government Code, 120Water does not have a practice, policy, guidance or 
directive that discriminates against a firearm entity or firearm trade association and will 
not discriminate during the term of this contract against a firearm entity or firearm trade 
association.

THIS AGREEMENT IS ACCEPTED BY:

El Paso Water Utilities 120 Water Audit, Inc. 

_______________________________ ________________________________

Signature Signature

_______________________________ ________________________________

Name Name

_______________________________ ________________________________

Date Date

Sarah Young

07/05/2022
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EXHIBIT A

120WATER STANDARD SUPPORT POLICY

The 120Water Support team can be reached 8:00 a.m.-5:00 p.m. Eastern US time, Monday-Friday, except 

for holidays (“business hours”), by: 

• Emailing Support@120water.com 

• Calling 1-800-674-796 

• Completing a webform support ticket at https://120water.com/support/

All of the above contact methods create a ticket which is queued and addressed promptly through a 

prioritized first in first out basis by a 120Water Support team member. All tickets are reviewed, prioritized 

and assigned to team member within 30 minutes of receipt. Tickets are prioritized as:

Priority Description Response Time 

(during business 

hours)

Critical System issue that is impacting multiple user’s access, data or ability 

to do work in the platform. Requires immediate attention and typically 

requires escalation to P&E

Within 1 hour

High Ticket impacting a single user's access or ability to do work within the 

platform. Often resolved with resetting password, clearing cache or 

critical review of data for validation or correction

Within 4 hours

Medium Ticket requiring user assistance to execute a function in the platform. 

Testing Results and Communications tickets all default to medium 

priority and can only be escalated

Within 8 hours

Low User question not impacting the ability to do work in the platform Within 16 hours

In some incidents, tickets cannot be addressed by the support team and require escalation to the product 

and engineering (“P&E”) team to address. In this case, the support ticket is escalated to engineering.
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