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TOC Page 2 of 1
[bookmark: _Toc134539435]INTRODUCTORY STATEMENT
[bookmark: _Hlk57120189]These Supplementary Conditions amend or supplement the Standard General Conditions of the Construction Contract (EJCDC C-700, 2018 Edition).  All provisions which are not so amended or supplemented remain in full force and effect.
The terms used in these Supplementary Conditions have the meanings stated in the General Conditions. Additional terms used in these Supplementary Conditions have the meanings stated below, which are applicable to both the singular and plural thereof.
The address system used in these Supplementary Conditions is the same as the address system used in the General Conditions, with the prefix "SC" added—for example, “Paragraph SC‑4.05.”
[bookmark: _Toc134539436]ARTICLE 1 - DEFINITIONS AND TERMINOLOGY
[bookmark: _Toc463258216][bookmark: _Hlk57120254]SC-1.01.A.4	Add the following sentence to Paragraph 1.01.A.4:
The term “Offer” has the same meaning as the term “Bid”.

SC-1.01.A.5	Add the following sentence to Paragraph 1.01.A.5:
The term “Offeror” has the same meaning as the term “Bidder”.

SC-1.01.A.10.e	Add the following sentence to Paragraph 1.01.A.10.e:
When submitted, a Claim must be signed by the Designated Authorized Representative.
[bookmark: _Toc463258217]
SC-1.01.A.51	Add the following paragraph as reference 1.01.A.51:
Designated Authorized Representative — the representative authorized by the party filing the Claim to execute legally-binding agreements on behalf of that party.  For Owner, the Designated Authorized Representative shall be the Chief Technical Officer, a Vice President, or President and Chief Executive Officer.  For Contractor, the owner or its designee authorized pursuant to a power of attorney.

[bookmark: _Toc463258218]SC-1.01.A.52	Add the following paragraph as reference 1.01.A.52:
Health and Safety Plan — The part of the Contract Documents prepared by Contractor that describes safety procedures for the Work, identifies the Contractor’s safety representative required by Paragraph 6.14.A, and certifies that the Contractor’s employees have received or will receive training prior to the commencement of the Work on (1) basic health and safety issues; (2) the Health and Safety Plan; (3) the methods and techniques the Contractor will use on the Project; (4) procedures for Contractor entrance into and exit from the Site(s); and (5) informing Owner about any unique hazards presented by the Work or found as a result of the Work.


[bookmark: _Toc134539437]ARTICLE 2 - PRELIMINARY MATTERS
2.02	Copies of Documents
	NOTE TO SPECIFIER:
Edit or delete SC-2.02, below, to suite the Project’s requirements.


[bookmark: _Toc463258220]
SC-2.02	Delete Paragraph 2.02.A in its entirety and insert the following in its place:
SC-2.02.A.	Owner shall provide to Contractor an electronic version of a fully executed copy of the contract documents.

2.03	Before Starting Construction
[bookmark: _Toc463258222]SC-2.03.B	Add the following new paragraph immediately after Paragraph 2.03.A.3
SC-2.02.B.	Health and Safety Plan.  Contractor shall submit a copy of Health and Safety Plan fifteen (15) days before mobilization.  No Work shall proceed until the Owner has accepted the Health and Safety Plan.

[bookmark: _Toc523859174]2.04	Pre-Construction Conference; Designation of Authorized Representatives
[bookmark: _Toc463258223][bookmark: _Toc185834867]SC-2.04.B	Amend the first sentence of Paragraph 2.04.B to read as follows:
[bookmark: _Toc185834714][bookmark: _Toc185834868]At or prior to this conference Owner and Contractor each shall designate, in writing by Owner and in writing by Contractor as a submittal, a specific individual to act as its authorized representative with respect to the services and responsibilities under the Contract.

[bookmark: _Toc523859175]2.05	Acceptance of Schedules
[bookmark: _Toc463258224][bookmark: _Toc185834869]SC-2.05.A	Amend the first sentence of Paragraph 2.05.A to read as follows:
At the preconstruction conference indicated in Paragraph 2.04 or other time acceptable to the parties and Engineer, Engineer and Contractor will review the acceptability to Engineer, as provided below, of the schedules submitted in accordance with Paragraph 2.03.A.

[bookmark: _Toc134539438]ARTICLE 3 - CONTRACT DOCUMENTS:  INTENT, REQUIREMENTS, REUSE
	NOTE TO SPECIFIER:
If changes are made to the listing and enumeration of the Contract Documents in the Owner-Contractor Agreement, corresponding revisions to SC-3.01.B.1 will be required.  Coordinate SC‑3.01.B.1 with the enumeration of the Contract Documents in the Agreement.




3.01	Intent
[bookmark: _Toc463258226]SC‑3.01.C	Delete Paragraph 3.01.C in its entirety and replace with the following:
		SC-3.01.C.	Not Used.

SC-3.03.B.1	Add the following to new paragraph immediately after Paragraph 3.03.B:
SC-3.03.B.1.	In resolving such conflicts, errors, and discrepancies, the Contract Documents will be given precedence in the following order:  Change Orders, Field Orders, Addenda, Agreement, Performance Bond and Payment Bond, Supplementary Conditions, General Conditions, Specifications and Drawings.  Numerical dimensions shown on the Drawings shall govern over scaled dimensions on the Drawings.  This Paragraph SC‑3.03.B.1 is not, however, a definitive enumeration of what comprises the “Contract Documents”, which definitive enumeration is indicated in the Agreement.

[bookmark: _Toc134539439]ARTICLE 4 - COMMENCEMENT AND PROGRESS OF THE WORK
4.01	Commencement of Contract Times; Notice to Proceed
[bookmark: _Toc463258221][bookmark: _Toc185834865]SC-4.01.A	Amend the third sentence of paragraph 4.01.A by changing the word:
 “60th” to read as “90th”.

[bookmark: _Toc523859186]4.03	Reference Points
[bookmark: _Toc463258233][bookmark: _Toc185834890]SC-4.03.A	Amend the third sentence of Paragraph 4.03.A to read as follows:
Contractor shall report to Engineer when a reference point, including property boundary stakes or monuments, or an elevation benchmark, is disturbed, lost, or destroyed, or requires relocation because of necessary changes in grades or locations.  Contractor shall be responsible for accurately replacing or relocating such reference points by a professional land surveyor licensed by and registered in the State of Texas.

4.05	Delays in Contractor’s Progress
SC‑4.05.C.5	Amend Paragraph 4.05.C by adding the following subparagraphs:
SC-4.05.C.5.	Weather-Related Delays
a.	If “abnormal weather conditions” as set forth in Paragraph 4.05.C.2 of the General Conditions are the basis for a request for an equitable adjustment in the Contract Time, such request must be documented by data substantiating each of the following:  1) that weather conditions were abnormal for the period of time in which the delay occurred, 2) that such weather conditions could not have been reasonably anticipated, and 3) that such weather conditions had an adverse effect on the Work as scheduled.
b.	The existence of abnormal weather conditions will be determined on a month-by-month basis in accordance with the following:
1)	Every workday on which one or more of the following conditions exist will be considered a “bad weather day”:
i)	Total precipitation (as rain equivalent) occurring between 7:00 p.m. on the preceding day (regardless of whether such preceding day is a workday) through 7:00 p.m. on the workday in question equals or exceeds 1-inch over a 24-hour period of precipitation (as rain equivalent, based on the snow/rain conversion indicated in the table entitled Foreseeable Bad Weather Days; such table is hereby incorporated in this SC‑4.05.C by reference).
ii)	Ambient outdoor air temperature at 11:00 a.m. is equal to or less than the following low temperature threshold: wind chill factor equal or less than 25-degrees Fahrenheit; or, at 3:00 p.m. the ambient outdoor temperature is equal to or greater than the following high temperature threshold: equal or greater than 110-degrees Fahrenheit.
iii)	Suspension (greater than 4 hours) or postponement of construction due to high wind advisory/warning that has been issued and does not allow construction activities to continue.
2)	Determination of actual bad weather days during performance of the Work will be based on the weather records measured and recorded by [NOTE TO SPECIFIER:  Enter name of the weather station closest to the project site] weather monitoring station at [location of the weather monitoring station].  Determination of actual bad weather days during performance of the Work will be based on the weather records measured and recorded by the El Paso International Airport weather monitoring station located at 6701 Convair Road in El Paso, Texas.
3)	Contractor shall anticipate the number of foreseeable bad weather days per month indicated in the Foreseeable Bad Weather Days table, Exhibit A included in SC-4.05.5.b.4.
4)	Foreseeable Bad Weather Days:
i)	Foreseeable Bad Weather Days (Standard Baseline) is defined as the normal number of calendar days for each month during which construction activity exposed to weather conditions is expected to be prevented and suspended by cause of adverse weather.  Suspension of construction activity for the number of days each month as listed in the Standard Baseline is included in the Work and is not eligible for extension of Contract Time.
ii)	The Foreseeable Bad Weather Days are as follows:
Exhibit A
	Jan
	Feb
	Mar
	Apr
	May
	Jun
	Jul
	Aug
	Sep
	Oct
	Nov
	Dec

	4
	3
	3
	2
	3
	4
	8
	8
	6
	5
	3
	4


[NOTE TO SPECIFIER:  ENTER # OF DAYS BASED ON HISTORICAL MONTHLY AVERAGE TO ESTABLISH BENCHMARK]

5)	In each month, every bad weather day exceeding the number of foreseeable bad weather days established in the Standard Baseline table in Exhibit A - Foreseeable Bad Weather Days will be considered as “abnormal weather conditions.”  The existence of abnormal weather conditions will not relieve Contractor of the obligation to demonstrate and document that delays caused by abnormal weather are specific to the planned work activities or that such activities thus delayed were on Contractor’s then-current Progress Schedule’s critical path for the Project.

[bookmark: _Toc134539440]ARTICLE 5 - SITE, SUBSURFACE AND PHYSICAL CONDITIONS, HAZARDOUS ENVIRONMENTAL CONDITIONS

5.01	Availability of Lands
[bookmark: _Toc463258229][bookmark: _Toc185834874]SC 5.01.D	Add the following new paragraph immediately after paragraph 5.01.C:
SC-5.01.D.	All work associated with special provisions of easements shall be performed in accordance with the Contract Documents, unless the Contract Documents indicate that easement provisions govern.  Should the actions of Contractor or Subcontractors or Suppliers cause the Work to be delayed to the point that the ending date of an easement is exceeded, Contractor shall reimburse Owner for additional costs required to extend the period of rights to the easement to complete the Work.  Such delay shall be considered to be within the control of Contractor, in accordance with paragraph 4.05.

[bookmark: _Toc523859191]5.02	Use of Site and Other Areas
[bookmark: _Toc463258256]SC-5.02.A.2     Delete Paragraph 5.02.A.2 in its entirety and insert the following in its place:
SC-5.02.A.2.	If a damage or injury claim is made by the owner or occupant of any such land or area because of the performance of the Work, or because of other actions or conduct of the Contractor or those for which the Contractor is responsible, Contractor shall (a) take immediate corrective or remedial action as required by Paragraph 7.13, or otherwise; (b) promptly attempt to settle the claim as to all parties through negotiations with such owner or occupant, or otherwise resolve the claim by dispute resolution proceeding, or in a court of competent jurisdiction; and (c) TO THE FULLEST EXTENT PERMITTED BY LAWS AND REGULATIONS, INDEMNIFY, DEFEND AND HOLD HARMLESS OWNER AND ENGINEER, AND THE OFFICERS, DIRECTORS, MEMBERS, PARTNERS, EMPLOYEES, AGENTS, CONSULTANTS AND SUBCONTRACTORS OF EACH AND ANY OF THEM, FROM AND AGAINST ANY SUCH CLAIM, AND AGAINST ALL COSTS, LOSSES, AND DAMAGES (INCLUDING BUT NOT LIMITED TO ALL FEES AND CHARGES OF ENGINEERS, ARCHITECTS, ATTORNEYS, AND OTHER PROFESSIONALS AND ALL COURT AND/OR MEDIATION OR OTHER DISPUTE RESOLUTION COSTS) ARISING OUT OF OR RELATING TO ANY CLAIM OR ACTION, LEGAL OR EQUITABLE, BROUGHT BY ANY SUCH OWNER OR OCCUPANT AGAINST OWNER, ENGINEER, OR ANY OTHER PARTY INDEMNIFIED HEREUNDER TO THE EXTENT CAUSED DIRECTLY OR INDIRECTLY, IN WHOLE OR IN PART BY, OR BASED UPON, CONTRACTOR’S PERFORMANCE OF THE WORK, OR BECAUSE OF OTHER ACTIONS OR CONDUCT OF THE CONTRACTOR OR THOSE FOR WHICH CONTRACTOR IS RESPONSIBLE.

SC-5.02.E	Add the following new paragraph immediately after Paragraph 5.02.D:
SC-5.02.E.	Dust Control
1. Contractor shall not cause or allow dust-generating operations, earthmoving operation, use of property, or other operation that results in fugitive dust emissions that exceed the limits prescribed by the authority having jurisdiction, in accordance with Texas Administrative Code Title 30, Part 1, Chapter 111, Subchapter A, Division 4, Rule 111.145.  Contact City of El Paso Environmental Management Division at (915) 212-6000 for additional information regarding nuisance fugitive dust emissions from the Site.
2. Provide necessary equipment and materials to apply sufficient dust suppressants, properly clean all vehicle “track-out” areas on and adjacent to the Site, and provide adequate physical stabilizations of soils to comply with requirements of earthmoving permits and approved dust control plan or activities, if any.
3. Contractor shall pay fines and civil penalties imposed by authorities having jurisdiction and incurred by Owner because of Contractor’s violation of earthmoving permits and dust control plans or activities.
4. Implement measures to control fugitive dust emissions from the Site in compliance with earthmoving permit and Laws and Regulations.

5.03	Subsurface and Physical Conditions
	NOTE TO SPECIFIER:
This is a mandatory Supplementary Condition.  GC-5.03 requires the identification of all known documents regarding subsurface and physical conditions at the Site.  Use the first version of SC-5.03, presented immediately below, for the purpose of identifying the known Site condition documents; edit the example language below to suit the Project.  If no such documents are known, then use the second version of SC-5.03A, below.



SC‑5.03	Add the following new paragraphs immediately after Paragraph 5.03.D:
SC-5.03.E.	The following table lists the reports of explorations and tests of subsurface conditions at or adjacent to the Site that contain Technical Data and specifically identifies the Technical Data in the report upon which Contractor may rely: [If there are no such reports, so indicate in the table.]
	Report Title
	Date of Report
	Technical Data

	
	
	[Identify Technical Data]

	
	
	

	
	
	


SC-5.03.F.	The following table lists the drawings of existing physical conditions at or adjacent to the Site, including those drawings depicting existing surface or subsurface structures at or adjacent to the Site (except Underground Facilities), that contain Technical Data, and specifically identifies the Technical Data upon which Contractor may rely: [If there are no such drawings, so indicate in the table.]
	Drawings Title
	Date of Drawings
	Technical Data

	
	
	[Identify Technical Data]

	
	
	

	
	
	


SC-5.03.G.	Contractor may examine copies of reports and drawings identified in SC‑5.03.E and SC‑5.03.F that were not included with the Bidding Documents at the El Paso Water Utilities’ website:
www.epwater.org/business_center/purchasing_overview/bids

	[bookmark: _Toc463258231][bookmark: _Toc185834888]NOTE TO SPECIFIER:
If there are no known Site-related reports or drawings, use the following version of SC-5.03:



SC-5.03.A	Delete Paragraphs 5.03.A and 5.03.C in their entirety and insert the following in their place:
[bookmark: _Toc185834727][bookmark: _Toc185834889]SC-5.03.A.	No reports of explorations or tests of subsurface conditions at or contiguous to the Site, or drawings of physical conditions relating to existing surface or subsurface structures at the Site, are known to Owner.
SC-5.03.C.	Not Used.

5.06	Hazardous Environmental Conditions at Site
	NOTE TO SPECIFIER:
This is a mandatory Supplementary Condition.  This is a mandatory Supplementary Condition.  Paragraph 5.06 of the General Conditions contemplates that Owner will identify all known documents regarding Hazardous Environmental Conditions (HEC) that have been identified at or adjacent to the Site.  It also requires the identification of Technical Data (upon whose accuracy Contractor may rely) contained in such documents.  Use SC 5.06, presented immediately below, to identify the known HEC documents.  Refer to Guidance Note 5 preceding SC 5.03 for examples of completed rows of tables similar to the tables in SC 5.06.  Also, note that if either a geotechnical report or environmental report has been prepared for the Project and the Supplementary Conditions neglect to expressly identify reports or drawings or reports’ or drawings’ Technical Data upon whose accuracy Contractor may rely, then the default definition of Technical Data in Paragraph GC 1.01.A.46.b of the General Conditions will apply.



SC‑5.06	Add the following new paragraphs immediately after Paragraph 5.06.A.3:
SC-5.06.A.4.	The following table lists the reports known to Owner relating to Hazardous Environmental Conditions at or adjacent to the Site, and the Technical Data (if any) upon which Contractor may rely: [If there are no such reports, so indicate in the table]
	Report Title
	Date of Report
	Technical Data

	
	
	[Identify Technical Data]

	
	
	

	
	
	



SC-5.06.A.5.	The following table lists the drawings known to Owner relating to Hazardous Environmental Conditions at or adjacent to the Site, and Technical Data (if any) contained in such Drawings upon which Contractor may rely: [If there are no such drawings, so indicate in the table]
	[bookmark: _Toc463258235]Drawings Title
	Date of Drawings
	Technical Data

	
	
	[Identify Technical Data]

	
	
	

	
	
	



	NOTE TO SPECIFIER:
Use the following SC-5.06 when there are no known reports on or drawings of a Hazardous Environmental Condition:



SC-5.06	Delete Paragraphs 5.06.A and 5.06.B in their entirety and insert the following in its place:
[bookmark: _Toc185834738][bookmark: _Toc185834901]SC-5.06.A.	No reports or drawings related to Hazardous Environmental Conditions at the Site are known to Owner.
[bookmark: _Toc185834739][bookmark: _Toc185834902][bookmark: _Toc376581889][bookmark: _Toc375908990][bookmark: _Toc375908820][bookmark: _Toc375908538][bookmark: _Toc375908448][bookmark: _Toc375908039][bookmark: _Toc375906001]SC-5-06.B.	Not Used.

SC-5.06.I	Delete Paragraph 5.06.I in its entirety and insert the following in its place:
SC-5.06.I.	Not Used.

SC-5.06.J 	Delete Paragraph 5.06.J in its entirety and insert the following in its place: 
SC-5.06.J. TO THE FULLEST EXTENT PERMITTED BY LAWS AND REGULATIONS, CONTRACTOR SHALL INDEMNIFY, DEFEND AND HOLD HARMLESS OWNER AND ENGINEER, AND THE OFFICERS, DIRECTORS, MEMBERS, PARTNERS, EMPLOYEES, AGENTS, CONSULTANTS, AND SUBCONTRACTORS OF EACH AND ANY OF THEM, FROM AND AGAINST ALL CLAIMS, COSTS, LOSSES, AND DAMAGES (INCLUDING BUT NOT LIMITED TO ALL FEES AND CHARGES OF ENGINEERS, ARCHITECTS, ATTORNEYS, AND OTHER PROFESSIONALS AND ALL COURT AND/OR MEDIATION OR OTHER DISPUTE RESOLUTION COSTS) ARISING OUT OF OR RELATING TO THE FAILURE TO CONTROL, CONTAIN, OR REMOVE A CONSTITUENT OF CONCERN BROUGHT TO THE SITE BY CONTRACTOR OR BY ANYONE FOR WHOM CONTRACTOR IS RESPONSIBLE, OR TO A HAZARDOUS ENVIRONMENTAL CONDITION CREATED BY CONTRACTOR OR BY ANYONE FOR WHOM CONTRACTOR IS RESPONSIBLE. NOTHING IN THIS PARAGRAPH 5.06.J OBLIGATES CONTRACTOR TO INDEMNIFY ANY INDIVIDUAL OR ENTITY FROM AND AGAINST THE CONSEQUENCES OF THAT INDIVIDUAL’S OR ENTITY’S OWN NEGLIGENCE.
[bookmark: _Toc134539441]ARTICLE 6 - BONDS AND INSURANCE
6.01	Performance, Payment, and Other Bonds
	[bookmark: _Toc463258237]NOTE TO SPECIFIER:
Edit SC-6.01.A, Subparagraphs, below, to suit the Project.  Clearly indicate, based on Owner’s direction, whether performance bond and payment bond are required for each individual project.



SC-6.01.A	Delete Paragraph 6.01.A in its entirety and insert the following in its place:
[bookmark: _Toc185834740][bookmark: _Toc185834904]SC-6.01.A.	Except as provided in this Paragraph SC-6.01.A, Contractor shall furnish performance and payment bonds, each in an amount at least equal to the Contract Price, as security for the faithful performance and payment of all Contractor’s obligations under the Contract Documents.  These bonds shall remain in effect until one year after the date when final payment becomes due or until completion of the correction period specified in Paragraph 15.08, whichever is later, except as provided otherwise by Laws or Regulations or by the Contract Documents.  Contractor shall also furnish such other bonds and certificates of insurance as are required by the Contract Documents.  Certificates of insurance shall be in the form prescribed by the Contract Documents.  Conditions under which a payment bond and/or performance bond are required are as follows:

1. Payment bond is required when the contract award is in excess of $50,000, and;
2. Performance Bond is required when the contract award is in excess of $100,000.
(Note:  Contract value is excess of $100,000, both bonds are required.)

[bookmark: _Toc463258238]SC-6.01.B	Delete Paragraph 6.01.B in its entirety and insert the following in its place:
SC-6.01.B.	All bonds shall be in the form prescribed by the Contract Documents, except as provided otherwise by Laws and Regulations including, but not limited to, Chapter 2253 of the Texas Government Code and Article 7.19-1 of the Texas Insurance Code.  The bonds shall be executed by surety which shall be authorized and admitted to do business in the State of Texas, licensed by the State of Texas to issue surety bonds, and carry an A.M. Best Key rating of not less than A VIII.  If the amount of the bond is in excess of ten percent of surety's capital and surplus, surety shall furnish to Owner a written certification that surety has insured that portion of surety’s risk that exceeds ten percent of surety’s capital and surplus with one or more reinsurers who are duly authorized, accredited or trusteed to do business in the State of Texas.  If any portion of surety's obligation is reinsured, the amount reinsured shall not exceed ten percent of the reinsurer's capital and surplus.  Surety and the reinsurer(s) shall furnish additional information and documentation, if any, required by Owner for Owner to determine whether surety or its reinsurer(s) comply with the requirements of this Paragraph SC-6.01.B.  All bonds signed by an agent or attorney-in-fact shall be accompanied by a certified copy of that individual’s authority to bind the surety.  The evidence of authority shall show that it is effective on the date the agent or attorney-in-fact signed each bond.
[bookmark: _Toc523859198]
[bookmark: _Toc463258244]6.02	Insurance - General Provisions
SC-6.02.G	Delete Paragraph 6.02.G in its entirety and insert the following in its place:
SC-6.02.G.	Not Used.

6.03	Contractor’s Insurance
SC-6.03.C.1.a	Add the following immediately after Paragraph 6.03.C.1:
	NOTE TO SPECIFIER:
Insert at the “blank” below other entity(ies), if any, by legal/contractual name and address, to be additional insured on Contractor-furnished liability insurance.  Such entities may include Engineer’s consultants that will have a role during the Project’s construction phase.
In the case of Texas Water Development Board (TWDB) or other funding agency-funded contracts, the funding agency shall be added as an additional insured, as their interests may appear.  If this is the case, add the appropriate entity.


SC-6.03.C.1.a.	In addition to the individuals or entities specified above, include as additional insured, or loss payees as their interest may appear, the following:
1)	______________.

[bookmark: _Toc463258241]SC-6.03.C.6	Add the following immediately after Paragraph 6.03.C.5:
SC-6.03.C.6.	If, at any time, the required insurance policies are canceled, terminated, or modified so that the insurance is not in full force and effect as required under the Contract Documents, Owner may terminate for cause in accordance with Paragraph 16.02 of the General Conditions or, where possible, obtain insurance coverage equal to that required by the Contract Documents, the full cost of which will be charged to Contractor and deducted from any payments due Contractor.
a.	Each Contractor shall require his subcontractors, at all tiers, to carry insurance coverages satisfactory to the Contractor and to provide evidence of such insurance as specified herein.

	NOTE TO SPECIFIER:
If answer is "will not" as shown below, add the words "so long as Contractor will accept payment at completion of the Project, with no provision for progress payments."



[bookmark: _Toc185834905]For purposes of this Bid, a Payment Bond will be required in an amount equal to the Bid Price and a Performance Bond (will) or (will not) be required in a like amount.

[bookmark: _Toc463258242]SC-6.03.C.7	Add the following immediately after Paragraph 6.03.C.6:
SC-6.03.C.7.	Contractor shall furnish to Owner and each other additional insured identified in the Contract Documents, to whom evidence of insurance has been issued, evidence satisfactory to Owner and other such additional insured of continuation of such insurance at final payment and for a duration thereafter equal to the correction period required under Paragraph 15.08.

	NOTE TO SPECIFIER:
SC-6.03.C is a MANDATORY PROVISION.  It is recommended that the required insurance coverages and limits be evaluated by the Owner’s legal counsel and risk advisor(s) for each individual project.  The Engineer should obtain from Owner the Owner’s direction regarding required insurance coverages and limits.  Consider using EJCDC C-051 and EJCDC C-052 for this purpose.


[bookmark: _Toc463258243]


SC-6.03.D	Add the following new Paragraph 6.03.D:
SC-6.03.D.	The limits of liability for the insurance required by Paragraph 6.03 of the General Conditions shall provide coverage for not less than the following amounts or greater where required by Laws and Regulations:

	NOTE TO SPECIFIER:
SC-6.03.D.1 is a mandatory Supplementary Condition, for it specifies the limits of the coverages and requirements for the workers’ compensation liability insurance required in GC-6.03.



1. Workers' Compensation and Employer’s Liability Insurance:

a. State:			Statutory
b. Employer's Liability:	In accordance with Table 00800‑1 of these Supplementary Conditions.
c. Terminology:	The following terms are not defined but when used in this Paragraph SC-6.03.D for workers’ compensation insurance, and have the meanings indicated below:
1) Certificate of coverage: A copy of a certificate of insurance, a certificate of authority to self-insure, issued by the Texas Workers Compensation Commission, or a coverage agreement (TWCC-81, TWCC-82, TWCC-83, or TWCC-84), showing statutory workers' compensation insurance coverage for the person's or entity's employees providing services on the Project, for the duration of the Project.  Contractor shall not execute TWCC Forms 83 or 85 or other form that precludes coverage under Contractor’s policy if Contractor hires a Subcontractor or service provider without worker's compensation insurance.
2) Duration of the Project: Is the time from the Contractor’s beginning work on the Project until the time Contractor's and Subcontractor’s obligations under the Contract Documents are fully complete.
3) Contractor and Subcontractors (as indicated in Texas Labor Code §406.5096) includes all persons or entities performing all or part of the Work, regardless of whether that person or entity contracted directly with Contractor and regardless of whether that person or entity has employees.  This includes, without limitation, independent contractors, Subcontractors, leasing companies, motor carriers, owner-operators, employees of any such entity, or employees of any entity which furnishes persons to provide services on the Project.  "Services" include, without limitation, providing, hauling, or delivering equipment or materials, or providing labor, transportation, or other services related to the Project.  "Services" does not include activities unrelated to the Project, such as food or beverage vendors, office supply deliveries, and delivery of portable toilets or portable sanitary facilities.
d. Comply with the following relative to Worker's Compensation and Employer's Liability insurance:

1) Waiver of Subrogation Relative to Workers’ Compensation Insurance:  The policy shall be endorsed to provide that insurer waives any right of subrogation that insurer may acquire against Owner, Engineer, Engineer's consultants, and others named in the Contract Documents as additional insured relative to Contractor’s liability insurance, by reason of any payment made on account of injury, including death resulting therefrom, sustained by an employee of the insured.
2) If workers employed on the Work will be employed through a leasing company, furnish evidence of leasing company’s State of Texas license and a copy of leasing company’s Worker's Compensation policy insuring its employees (including sole proprietors, partners, supervisors, and executive officers) who perform work in the State of Texas.
3) Contractor shall furnish coverage, based on proper reporting of classification codes and payroll amounts and filing of coverage agreements, which meets the statutory requirements of Texas Labor Code §401.011(44) for all employees of Contractor performing the Work or services on the Project, for the duration of the Project.
4) Contractor shall furnish to Owner a certificate of coverage prior to being awarded the Contract.
5) If the coverage period shown on the Contractor's current certificate of coverage ends during the Contract Times, Contractor shall, prior to the end of the coverage period, furnish to Owner a new certificate of coverage indicating that coverage has been extended; furnish updated certificate of coverage throughout the duration of the Project.
6) [bookmark: _Toc185834741][bookmark: _Toc185834906]Subcontractors and Workers’ Compensation and Employee Liability Insurance:
a) Contractor shall contractually require each Subcontractor to comply with the workers’ compensation and employer’s liability insurance requirements of the Contract Documents, to same extent such requirements are binding on Contractor.
b) [bookmark: _Toc185834742][bookmark: _Toc185834907]Obtain from each Subcontractor and furnish to Owner a certificate of coverage, prior to that Subcontractor beginning work on the Project.  Not later than seven days after receipt by Contractor, furnish updated, valid certificate of coverage for each Subcontractor throughout the duration of the Project.
7) [bookmark: _Toc185834743][bookmark: _Toc185834908]Retain Contractor’s and Subcontractors’ required certificates of coverage for the duration of the Project.
8) [bookmark: _Toc185834744][bookmark: _Toc185834909]Contractor shall notify Owner in writing, in accordance with Paragraph 18.01, within 10 days after Contractor knew or should have known, of a change that materially affects the provision of coverage of any entity performing work or services on the Contract.
9) [bookmark: _Toc185834745][bookmark: _Toc185834910]Post at the Site a notice, in the text, form, and manner prescribed by the Texas Workers' Compensation Commission, informing persons performing work or services on the Contract that they are required to be covered, and stating how a person may verify coverage and report lack of coverage.  Such posted notice does not satisfy other posting requirements imposed by the Act or other commission rules in the State of Texas.  Such notice shall be printed with a title in text that is not less than 30-point bold type, with and other text in not less than 19-point non-bold type, and shall be in English, Spanish, and other languages, if any, common to the workers at the Site.  Text for the notices shall be as indicated by the Commission on the sample notice without changes.
10) By executing the Agreement or furnishing or causing to be furnished a certificate of coverage, Contractor represents to Owner that employees of Contractor and Subcontractors who will perform work or services on the Contract will be covered by workers' compensation coverage for the duration of the Project; that such coverage will be based on proper reporting of classification codes and payroll amounts; and that coverage agreements will be filed with the appropriate insurance carrier or, in the case of a self-insured, with the commission's Division of Self-Insurance Regulation.  Furnishing false or misleading information may subject Contractor to administrative penalties of authorities having jurisdiction, criminal penalties, civil penalties of authorities having jurisdiction, and other civil actions.
11) Contractor’s failure to comply with one or more workers’ compensation insurance provisions is a breach of the Contract by Contractor, entitling Owner to terminate for cause in accordance with Paragraph 16.03, unless otherwise provided by Laws and Regulations.
12) If any provision of the Workers’ Compensation and Employee Liability insurance requirements of the Contract Documents, or its application to any person or circumstance, is held invalid, the invalidity does not affect other provisions or applications of this rule that can be given effect without the invalid provision or application, and to this end the provisions of this rule are declared to be severable.
2. Contractor’s General Liability under Paragraphs 6.03 of the General Conditions which shall include completed operations and product liability coverages and eliminate the exclusion with respect to property under the care, custody, and control of Contractor.  General Liability coverage shall be for not less than the limits indicated in Table 00800-1 of these Supplementary Conditions.
3. Automobile Liability under Paragraph 6.03 of the General Conditions:  Shall be for not less than the limits indicated in Table 00800-1 of these Supplementary Conditions.
4. Umbrella Liability:
a. Contractor shall purchase and maintain, until final payment by Owner, Umbrella Liability Insurance.  Such insurance shall insure against all claims in excess of the limits provided under workers' compensation and employer’s liability, general liability insurance, and automobile liability policies.  The limits of umbrella liability shall be in accordance with Table 00800-1 of these Supplementary Conditions.
5. Table of Minimum Liability Insurance Coverage Limits:  The limits of liability insurance shall provide coverage for not less than the following amounts or greater where required by Laws and Regulations.  The limits of coverage under Paragraph 6.03 vary with the Contract Price as indicated in Table 00800-1:

	NOTE TO SPECIFIER:
Delete coverages not required, as directed by the Owner.  Engineer shall ask Owner Project Manager to contact Owner's Risk Manager to discuss the Project and obtain from Owner requirements of additional coverages (if any), as indicated below.  Complete the following as appropriate for the Project.
When the Contract Price is expected to be less than $100,000 and when the Project is expected to expose the Owner to risk greater than for which those lower levels of insurance would provide loss coverage, the approval of the EPWU President/CEO is required.  Such approval shall be coordinated through the EPWU Purchasing and Contracts Manager.




[bookmark: _Hlk58255091]	00800 - 52	(Revised 1/10/2024)
	TABLE 00800-1

	


LIMITS OF
COVERAGE FOR ALL
CONSTRUCTION
[bookmark: _Toc185834748][bookmark: _Toc185834918]PROJECTS
	AUTOMOBILE
(6.03)
{Combined Single Limit}
Per Accident
	COMMERCIAL
GENERAL 
LIABILITY
(6.03) {Combined Single Limit}
Per Project
	WORKERS’
COMPENSATION
(6.03)
{Employers’
Liability}
Per Accident
Per Employee
Per Disease
	UMBRELLA
(SC-6.03)
{Combined
Single Limit}

	CONTRACT PRICE
LESS THAN
$100,000:

Occurrence
*General Aggregate
  Products/Completed
  Operations Aggregate
	




$300,000
	




$   500,000
$   500,000
$1,000,000
	




$   500,000
$   500,000
$   500,000
	




Not applicable



	[bookmark: _Toc185834749][bookmark: _Toc185834919]CONTRACT PRICE
EQUAL TO $100,000 OR GREATER AND LESS THAN
$500,000:

Occurrence
*General Aggregate
  Products/Completed
  Operations Aggregate
	







$500,000
	







$   500,000
$1,000,000
$1,000,000
	







$   500,000
$   500,000
$   500,000
	







Not applicable



	[bookmark: _Toc185834750][bookmark: _Toc185834920]CONTRACT PRICE EQUAL TO OR GREATER THAN $500,000 AND UP TO AND INCLUDING
$10,000,000:

Occurrence
*General Aggregate
  Products/Completed
  Operations Aggregate
	








$1,000,000

	








$1,000,000
$2,000,000
$2,000,000
	








$1,000,000
$1,000,000
$1,000,000
	








$2,000,000
$2,000,000


	[bookmark: _Toc185834751][bookmark: _Toc185834921]CONTRACT PRICE
GREATER THAN
$10,000,000:

Occurrence
*General Aggregate
  Products/Completed
  Operations Aggregate
	




$1,000,000
	




$1,000,000
$2,000,000
$2,000,000
	




$1,000,000
$1,000,000
$1,000.000
	




$5,000,000
$5,000,000





[bookmark: _Toc523859200]6.04	Builder’s Risk and Other Property Insurance

	NOTE TO SPECIFIER:
Edit property insurance requirements in SC-6.04, below, to suit the Project, as directed by the Owner.  Engineer shall contact Owner's Risk Manager, Rebecca Ramirez, at (915) 496-8465, to discuss the Project and obtain from Owner requirements of additional coverages (if any), as indicated below.  Complete the following as appropriate for the Project.


[bookmark: _Toc463258245]
SC-6.04	Delete Paragraph 6.04 in its entirety and insert the following in its place:
SC-6.04	Property Insurance
A.	Contractor shall purchase and maintain insurance coverage during and through the performance period of the agreement for Works at the Site in the amount of $_________________.  Contractor shall purchase and maintain property insurance coverage from start through completion of Works in this agreement.  This insurance shall:

1.	include the interests of Owner, Contractor, Subcontractors, Engineer, and other individuals or entities identified herein, and the officers, directors, members, partners, employees, agents and other consultants and subcontractors of each and any of them, each of whom is deemed to have an insurable interest and shall be listed as an insured, additional insured, or loss payee as their interest may appear;
	NOTE TO SPECIFIER:
Insert at the “blank” below other entity(ies), if any, by legal/contractual name and address, to be additional insured or loss payee on Contractor-furnished property insurance.  Such entities may include Engineer’s consultants that will have a role during the Project’s construction phase.

The Engineer should ask EPWater Project Manager if Texas Water Development Board (TWDB) funding is being used in the project. In the case of TWDB or other funding agency-funded contracts, the funding agency shall be added as an additional insured, as their interests may appear.  If this is the case, add the appropriate entity.



a.	In addition to the individuals or entities specified above, include as additional insured, or loss payees as their interest may appear, the following:

1)	__________


	NOTE TO SPECIFIER:
The region of El Paso is not typically subject to earthquakes and therefore the requirement for earthquake insurance could be waived if it is proven to be too costly to the Owner’s satisfaction.  When such insurance is not required at Owner’s direction, delete from Paragraph SC-6.04.A.2, below, the word, “earthquake”.  If the Project receives federal funding or grant money, earthquake insurance coverage may be required when so required by the funding agency, as directed by Owner.

See the Note to Specifier at SC-6.04.B, below, and when required by Owner, insert at Blank No. 1 and Blank No. 2 appropriate language.  Insert at Blank No. 3 additional perils or causes of loss as Owner may require.



2.	be written on a Builder's Risk “all‑risk” policy form that shall at least include insurance for physical loss or damage to the Work, temporary buildings, falsework, and materials and equipment in transit, and shall insure against at least the following perils or causes of loss: fire, lightning, extended coverage, theft, vandalism and malicious mischief, earthquake, collapse, debris removal, demolition occasioned by enforcement of Laws and Regulations, water damage (other than that caused by flood) and 	No. 1		; 	No. 2		; 	No. 3;
3.	include expenses incurred in the repair or replacement of any insured property (including but not limited to fees and charges of engineers and architects);
4.	cover materials and equipment stored at the Site or at another location that was agreed to in writing by Owner prior to being incorporated in the Work, provided that such materials and equipment have been included in an Application for Payment recommended by Engineer;
5.	allow for partial utilization of the Work by Owner;
6.	include testing and start-up; and 
7.	be maintained in effect until final payment is made unless otherwise agreed to in writing by Owner, Contractor, and Engineer with 30 days written notice to each other additional insured to whom a certificate of insurance has been issued.
	NOTE TO SPECIFIER:
If Owner requires that Contractor obtain boiler and machinery (equipment breakdown) insurance when boilers, high pressure vessels (steam or hot water), turbines, or other complicated machinery is involved, use Paragraph SC-6.04.B below.  If Owner does not so require, delete SC-6.04.B and insert in Paragraph SC-6.04.A.2, above:  “mechanical and electrical breakdown or failure, and damage to electrical apparatus from electrical currents.” at blank No. 1, and if the Project includes pressures vessels, insert at Blank No. 2 above, “boiler or pressure vessel explosion”.


B.	Contractor shall purchase and maintain equipment breakdown insurance which will include the interests of Owner, Contractor, Subcontractors, Engineer, and other individuals or entities identified as additional insured or loss payees in this Paragraph SC-6.04, and the officers, directors, partners, employees, agents, consultants and subcontractors of each and any of them, each of whom is deemed to have an insurable interest and shall be listed as an insured, additional insured, or loss payee.
C.	All the policies of insurance (and the certificates or other evidence thereof) required to be purchased and maintained in accordance with Paragraph SC-6.04 will contain a provision or endorsement that the coverage afforded will not be canceled or materially changed or renewal refused until at least 30 days prior written notice has been given to Owner and Contractor and to each other additional insured or loss payee to whom a certificate of insurance has been issued and will contain waiver provisions in accordance with Paragraph SC‑6.05.
D.	The risk of loss within any deductible amount applicable to the policies of insurance purchased in accordance with this Paragraph SC-6.04 will be borne by Contractor, Subcontractors, or others suffering such loss.
	NOTE TO SPECIFIER:
When the Project receives federal funding or grant money and the Site is located in a FEMA-designated flood zone, flood insurance coverage may be required when so required by the Owner or funding agency, as directed by Owner.  Flood insurance is typically required only when absolutely necessary, due to its high cost.  When flood insurance is to be furnished by the Contractor, including SC-6.04.E, EPWU typically requires that Engineer determine if the Site is in a FEMA-designated flood zone.  After such determination, Engineer shall advise Owner’s Risk Manager whether the Site is in a flood zone and Owner’s Risk Manager shall make a determination as to whether flood insurance will be required.  If flood insurance is required, indicate flood zone information in the Contract Documents and consider furnishing to Bidders and Contractor applicable flood zone maps of the Site.


E.	Contractor shall purchase and maintain flood insurance upon the Work in the amount of the full replacement cost of the Work.
[bookmark: _Toc523859201]6.05	Property Losses; Subrogation
	NOTE TO SPECIFIER:
Paragraph SC-6.05 is a waiver of subrogation applying only to property (“builder’s risk”) insurance, and is a MANDATORY PROVISION.  The waiver of subrogation is an essential element of EPWU’s risk-management policy.


[bookmark: _Toc463258246]
SC-6.05	Delete Paragraph 6.05 in its entirety and insert the following in its place:
SC-6.05	Waiver of Rights

A.	Owner and Contractor intend that all policies purchased in accordance with Paragraph SC-6.04 will protect Owner, Contractor, Subcontractors, Engineer, and all other individuals or entities identified in Paragraph SC-6.04 to be listed as insureds or additional insured or loss payees (and the officers, directors, members, partners, employees, agents, and other consultants and subcontractors of each and any of them) in such policies and will provide primary coverage for all losses and damages caused by the perils or causes of loss covered thereby.  All such policies shall contain provisions to the effect that in the event of payment of loss or damage the insurers will have no rights of recovery against any of the insureds or additional insured or loss payees thereunder.  Owner and Contractor waive all rights against each other and their respective officers, directors, members, partners, employees, agents and other consultants and subcontractors of each and any of them for all losses and damages caused by, arising out of or resulting from any of the perils or causes of loss covered by such policies and any other property insurance applicable to the Work; and, in addition, waive all such rights against Subcontractors, Engineer, and all other individuals or entities identified in Paragraph SC-6.04 to be listed as insureds or additional insureds or loss payees (and the officers, directors, members, partners, employees, agents and other consultants and subcontractors of each and any of them) under such policies for losses and damages so caused.  None of the above waivers shall extend to the rights that any party making such waiver may have to the proceeds of insurance held by Owner as trustee or otherwise payable under any policy so issued.

B.	Owner waives all rights against Contractor, Subcontractors, Engineer, and the officers, directors, partners, employees, agents, and other consultants and subcontractors of each and any of them for:

1.	loss due to business interruption, loss of use, or other consequential loss extending beyond direct physical loss or damage to Owner’s property or the Work caused by, arising out of, or resulting from fire and other perils whether or not insured by Owner, and;
2.	loss or damage to the completed Project or part thereof caused by, arising out of, or resulting from fire or other insured peril or cause of loss covered by any property insurance maintained on the completed Project or part thereof by Owner during partial utilization pursuant to Paragraph 15.04, after Substantial Completion pursuant to Paragraph 15.03 or after final payment pursuant to Paragraph 15.06.

C.	Any insurance policy maintained by Owner covering any loss, damage, or consequential loss referred to in Paragraph SC‑6.05.B shall contain provisions to the effect that in the event of payment of any such loss, damage or consequential loss, the insurers will have no rights of recovery against Contractor, Subcontractors, Engineer, and the officers, directors, members, partners, employees, agents and other consultants and subcontractors of each and any of them.



[bookmark: _Toc134539442]ARTICLE 7 - CONTRACTOR’S RESPONSIBILITIES
7.03	Labor; Working Hours
	NOTE TO SPECIFIER:  Defining “Regular Hours” and “Legal Holidays” — Paragraph 7.03.C of the General Conditions restricts Contractor to working during “regular hours” Monday through Friday, and no work is permitted on “legal holidays.”  To provide details regarding the meaning of the terms “regular hours” and “legal holidays,” consider specifically defining them by adding the following:


SC‑7.03.C	Add the following new subparagraphs immediately after Paragraph 7.03.C:
SC-7.03.C.1.	Regular working hours will be [Here insert schedule of regular working hours].
SC-7.03.C.2.	Owner's legal holidays are [Here insert list of legal holidays].

	NOTE TO SPECIFIER:  Days of the Week That May be Worked — To modify the days of the week that Contractor may work, use the following:


SC‑7.03.C	Amend the first and second sentences of Paragraph 7.03.C to state:
 “…all Work at the Site must be performed during regular working hours, [day of the week] through [day of the week].  Contractor will not perform Work on a [day of the week], [day of the week], or any legal holiday.”

	NOTE TO SPECIFIER:  Responsibility for Overtime Costs — If Contractor is permitted to Work outside regular hours and on weekends and holidays, whether by a contractual provision or by Owner’s consent during the course of the Project, then it is good practice to address the issue of whether Owner may charge Contractor for engineering expenses associated with the non-regular schedule.  Some Owners may prefer to absorb these costs to incentivize (or at least facilitate) an aggressive schedule and timely completion; and in many cases the net additional expense may be modest.  Other Owners may prefer to establish and collect a charge for the engineering services.  Add the following as SC‑7.03.D, making a policy choice regarding responsibility in the beginning of the sentence:


SC‑7.03.D	Add the following new paragraph immediately after Paragraph 7.03.C:
SC-7.03.D.	[Contractor] [Owner] [choose one and delete the other] shall be responsible for the cost of any overtime pay or other expense incurred by the Owner for Engineer’s services (including those of the Resident Project Representative, if any), Owner's representative, and construction observation services, occasioned by the performance of Work on Saturday, Sunday, any legal holiday, or as overtime on any regular work day. If Contractor is responsible but does not pay, or if the parties are unable to agree as to the amount owed, then Owner may impose a reasonable set-off against payments due under Article 15.

	NOTE TO SPECIFIER:  Defining Overtime Costs — If responsibility for costs in SC‑7.03.D will be allocated to Contractor, Owner may wish to provide some specificity regarding the potential costs, through the addition of the following:


SC‑7.03.D	Add the following new subparagraph immediately after Paragraph SC‑7.03.D:
SC-7.03.D.1.	For purposes of administering the foregoing requirement, additional overtime costs are defined as [here insert parameters for compensated overtime hours].

[bookmark: _Toc463258248]SC-7.03.E	Add the following new paragraph immediately after paragraph 7.03.D:
SC-7.03.E.	For work financed in whole or in part by loans or grants from, or loans insured or guaranteed by, the United States or any agency or instrumentality thereof under any statute of the United States providing wage standards for such work, the provisions of the Contract Documents are subject to the applicable provisions of the Contract Work Hours and Safety Standards Act, 40 U.S.C.A. §327 et seq.  Contractor and Subcontractor shall not require or allow any laborer or mechanic to be employed on the Work in excess of forty hours in any work week unless such laborer or mechanic receives compensation at a rate not less than one-and-one-half times his or her basis rate of pay for hours worked in excess of forty hours in such work week.  Except as may be otherwise required by law, all claims pertaining to the classification of labor employed on the project shall be decided by Owner's governing body or other duly designated official.

	NOTE TO SPECIFIER:
If there are any Project-specific restrictions on the hours that may be worked at the site, include a new SC‑7.03.F or include in the Project’s Division 1 Specifications (General Requirements).


[bookmark: _Toc523859210]
7.07	Concerning Subcontractors and Suppliers
	NOTE TO SPECIFIER:
Review of certified payrolls is required to ensure that time-and-one-half the hourly rate is paid for time worked in excess of forty hours per week.


[bookmark: _Toc463258249]
SC 7.07.N	Add the following new paragraphs immediately after Paragraph 7.07.M:
SC-7.07.N.	Contractor shall perform, with his organization and with the assistance of workers under Contractor’s immediate superintendence, not less than 40 percent of the Contract Price, exclusive of Work not commonly found in contracts for similar construction which require specialized knowledge, craftsmanship, or equipment not ordinarily available in the organizations of contractors performing construction similar in nature to the Work.  The value of the Work, exclusive of said items, will be interpreted as the value of labor, equipment, superintendence, and only those portions of materials and equipment incorporated into the Work that are related to the Contract’s direct labor requirements.

[bookmark: _Toc523859212]7.08 	Patent Fees and Royalties
SC- 7.08.B	Delete Paragraph 7.08.B in its entirety and insert the following in its place:
SC-7.08.B.	Not Used.
 
SC- 7.08.C	Delete Paragraph 7.08.C in its entirety and insert the following in its place:
SC-7.08.C. TO THE FULLEST EXTENT PERMITTED BY LAWS AND REGULATIONS, CONTRACTOR SHALL INDEMNIFY, DEFEND AND HOLD HARMLESS OWNER AND ENGINEER, AND THE OFFICERS, DIRECTORS, MEMBERS, PARTNERS, EMPLOYEES, AGENTS, CONSULTANTS AND SUBCONTRACTORS OF EACH AND ANY OF THEM, FROM AND AGAINST ALL CLAIMS, COSTS, LOSSES, AND DAMAGES (INCLUDING BUT NOT LIMITED TO ALL FEES AND CHARGES OF ENGINEERS, ARCHITECTS, ATTORNEYS, AND OTHER PROFESSIONALS AND ALL COURT AND/OR MEDIATION OR OTHER DISPUTE RESOLUTION COSTS) ARISING OUT OF OR RELATING TO ANY INFRINGEMENT OF PATENT RIGHTS OR COPYRIGHTS INCIDENT TO THE USE IN THE PERFORMANCE OF THE WORK OR RESULTING FROM THE INCORPORATION IN THE WORK OF ANY INVENTION, DESIGN, PROCESS, PRODUCT, OR DEVICE NOT SPECIFIED IN THE CONTRACT DOCUMENTS. 

7.09	Permits
	NOTE TO SPECIFIER:
Below is the first of two alternative versions of SC-7.09.B; retain the version appropriate for the Project and delete the other.  Delete both versions of SC-7.09.B, below, when TPDES requirements are not applicable to the Project.


[bookmark: _Toc463258251]
SC-7.09.B	Add the following new paragraph immediately after Paragraph 7.09.A:
SC-7.09.B.	TPDES Permit and Related Permits and Requirements

1. The Work is subject to the Texas Pollution Discharge Elimination System (TPDES) permitting requirements for the installation and maintenance of temporary and permanent erosion and sediment controls and stormwater pollution prevention measures throughout the construction period.

	NOTE TO SPECIFIER:
Include either/both of Paragraphs 2 through 4, below, when applicable; otherwise delete.


2. Owner has prepared a Storm Water Pollution Prevention Plan (SWPPP).  SWPPP requirements are in the Specifications.

3. Owner will file Owner's “Notice of Intent” to the Texas Commission on Environmental Quality (TCEQ).  Owner will pay the TPDES stormwater application fee.

4. Contractor’s responsibilities are as follows:
	NOTE TO SPECIFIER:
Include SC-7.09.B.4.a, below, when the Owner is not preparing the SWPPP, otherwise delete Paragraph SC-7.09.B.4.a and renumber the subsequent paragraphs.



a. Prepare a Storm Water Pollution Prevention Plan (SWPPP) in compliance with Laws and Regulations.
b. Obtain a signed certification statement from all Subcontractors responsible for implementing erosion and sedimentation controls and other best management practices for the Site that are part of the SWPPP.  Such statement shall indicate that the Subcontractor understands the permit requirements.  The certified statement forms shall be attached to and become part of the SWPPP.
c. Fill out the TCEQ’s “Construction Site Notice” form, which is Attachment 2 to the TPDES General Permit TXR150000 (form available from Owner or on the Internet at http://www.tceq.state.tx.us/assets/public/permitting/waterquality/attachments/stormwater/txr152d2.pdf ,and post it near the main entrance of the Site, or at multiple postings if the Work is linear.  Submit a copy of the completed Construction Site Notice form to Owner and Engineer.
d. Maintain erosion/sedimentation controls and other protective measures identified in the SWPPP in effective operating condition.
e. Perform inspections every 14 days and after every half-inch of rainfall, noting the following observations on an inspection form provided by Owner:
1) Locations of discharges of sediment or other pollutants from the Site.
2) Locations of stormwater, erosion, sedimentation controls that are in need of maintenance or repair.
3) Locations of stormwater, erosion, sedimentation controls that are not performing, failing to operate, or are inadequate.
4) Locations where additional stormwater, erosion, sedimentation controls are needed.
f. Continuously maintain at the Site a copy of the SWPPP (with updates, as described below) and inspection reports.
g. Update the SWPPP as necessary to comply with TPDES permitting requirements, which includes noting changes in erosion, and sedimentation controls and other best management practices that are part of the SWPPP and which may be necessary due to the results of inspection reports.
h. Upon Substantial Completion or establishment of permanent cover over disturbed soil areas (if such cover is established after Substantial Completion), submit TPDES records to Owner.

	NOTE TO SPECIFIER:
The second version of SC-7.09.B is below.  If the Project will have an aggregate disturbed soil area five acres or more, include the following version of SC-7.09.B, and appropriate subparagraphs as described below.  If there are any other Project-specific information (e.g. federal regulations connected to funding), insert such requirements in SC-7.09.B.  If neither of these conditions applies, delete the following SC‑7.09.B and all of its subparagraphs.


[bookmark: _Toc463258252]
SC-7.09.B	Add the following new paragraph immediately after Paragraph 7.09.A:
SC-7.09.B.	TPDES Permit and Related Permits and Requirements

1. This Work is subject to the Texas Pollution Discharge Elimination System (TPDES) permitting requirements for the installation and maintenance of temporary and permanent erosion and sediment controls and stormwater pollution prevention measures throughout the construction period.
	NOTE TO SPECIFIER:
Include the Paragraphs 2 and 3, below, when applicable; otherwise delete.


2. Owner has prepared a Storm Water Pollution Prevention Plan (SWPPP).  Requirements are in the Specifications.
3. Owner will file Owner's “Notice of Intent” and “Notice of Termination” to the Texas Commission on Environmental Quality (TCEQ).  Owner will pay the TPDES stormwater application fee.
4. Contractor’s responsibilities are as follows:

	NOTE TO SPECIFIER:
Include SC-7.09.B.4.a when Owner will not prepare the SWPPP, otherwise delete Paragraph SC‑7.09.B.4.a and renumber the subsequent items.


a. Prepare a Storm Water Pollution Prevention Plan (SWPPP) prior to filing the “Notice of Intent” form.
b. File a “Notice of Intent” form with the TCEQ not less than two days prior to starting construction activity at the Site and pay for the permit.  Form is available from Owner or on the Internet at http://www.tceq.state.tx.us/assets/public/permitting/waterquality/forms/20022.pdf.  The form shall be mailed or submitted online to the TCEQ.  For online submittal, the web address is https://www.tceq.state.tx.us/steers/.  If Contractor has not already registered to use the TCEQ online application submittal service, it typically takes approximately ten working days to receive a username and password from TCEQ.  No extension of the Contract Times will be granted for this activity.  The mailing address is:
Texas Commission on Environmental Quality
Storm Water & General Permits Team; MC-228
P.O. Box 13087
Austin, TX  78711-3087

c. Submit to Owner a copy of the completed “Notice of Intent” form as submitted to TCEQ. 
d. Obtain a signed certification statement from Subcontractors responsible for implementing erosion and sediment controls.  Such statements shall indicate that Subcontractor understands the permit requirements.  Such certified statement forms shall be attached to and become part of the SWPPP.
e. Post a notice near the main entrance of the Site with the following information.
1) TPDES permit number for the Work or a copy of the Notice of Intent if a permit number has not yet been assigned,
2) Name and telephone number of Contractor’s local contact person,
3) Brief description of the Work, and
4) Location of the SWPPP if the Site is inactive or does not have an on-site location to store the SWPPP.
f. When posting this information near a main entrance is infeasible due to safety concerns, the notice shall be posted in a local public building.  If the Work is linear (pipeline, highway, or other linear construction), the notice shall be placed in a publicly accessible location near where construction is actively underway and moved as necessary.  For linear Work, multiple postings of the information may be required by Owner.
g. Maintain erosion and sediment controls and other protective measures identified in the SWPPP in effective operating condition.
h. Perform inspections every 14 days and after every half-inch of rainfall, noting the following observations on an inspection form furnished by Owner:
1) Locations of discharges of sediment or other pollutants from the Site.
2) Locations of storm water, erosion, sedimentation controls that require maintenance.
3) Locations of storm water, erosion, sedimentation controls that are not performing, failing to operate, or are inadequate.
4) Locations where additional storm water, erosion, sedimentation controls are needed.
i. Continuously maintain at the site a copy of the SWPPP (with all updates, as described below) and inspection reports.
Update the SWPPP as necessary to comply with TPDES permitting requirements, which includes noting changes in erosion and sedimentation controls and other best management practices that are part of the SWPPP and which may be necessary due to the results of inspection reports.
File a “Notice of Termination” with TCEQ within 30 days of final stabilization of all areas of disturbed soil and disturbed soil cover.  Form is available from Owner or on the Internet at http://www.tceq.state.tx.us/assets/public/permitting/waterquality/forms/20023.pdf.
j. “Notice of Termination” shall be mailed to:
Texas Commission on Environmental Quality
Storm Water & General Permits Team; MC-228
P.O. Box 13087
Austin, TX  78711-3087
(512) 239-4671
k. Upon completion of the Work, submit to Owner TPDES records.

7.10	Taxes
[bookmark: _Toc463258255]SC-7.10.B	Add the following new paragraph immediately after Paragraph 7.10.A:
SC-7.10.B.	Exemption from State of Texas sales tax may be obtained on materials and equipment incorporated into the Work and supplies required to perform the Work.  Owner is an organization which qualifies for such exemption pursuant to provisions of Article 20.04(F) of the Texas Limited Sales, Excise and Use Tax Act.  In accordance with Texas law, Contractor may purchase, materials, equipment, and supplies consumed in the performance of the Work by issuing to Suppliers an exemption certificate in lieu of the tax, said exemption certificate complying with State of Texas Comptroller's Ruling No. 95-0.07.  Such exemption certificate(s) issued by Contractor in lieu of the sales will be subject to the provisions of the State of Texas Comptroller's Ruling No. 95-0.09 as amended to be effective October 2, 1968.  Exemption certificate may be obtained from Owner's Purchasing Agent.

[bookmark: _Toc523859214]7.11	Laws and Regulations
SC-7.11.B	Delete Paragraph 7.11.B in its entirety and insert the following in its place:
SC-7.11.B.	IF CONTRACTOR PERFORMS ANY WORK OR TAKES ANY OTHER ACTION KNOWING OR HAVING REASON TO KNOW THAT IT IS CONTRARY TO LAWS OR REGULATIONS, CONTRACTOR SHALL BEAR ALL RESULTING COSTS AND LOSSES, AND SHALL INDEMNIFY, DEFEND AND HOLD HARMLESS OWNER AND ENGINEER, AND THE OFFICERS, DIRECTORS, MEMBERS, PARTNERS, EMPLOYEES, AGENTS, CONSULTANTS, AND SUBCONTRACTORS OF EACH AND ANY OF THEM, FROM AND AGAINST ALL CLAIMS, COSTS, LOSSES, AND DAMAGES (INCLUDING BUT NOT LIMITED TO ALL FEES AND CHARGES OF ENGINEERS, ARCHITECTS, ATTORNEYS, AND OTHER PROFESSIONALS AND ALL COURT AND/OR MEDIATION OR OTHER DISPUTE RESOLUTION COSTS) ARISING OUT OF OR RELATING TO SUCH WORK OR OTHER ACTION. IT IS NOT CONTRACTOR’S RESPONSIBILITY TO MAKE CERTAIN THAT THE WORK DESCRIBED IN THE CONTRACT DOCUMENTS IS IN ACCORDANCE WITH LAWS AND REGULATIONS, BUT THIS DOES NOT RELIEVE CONTRACTOR OF ITS OBLIGATIONS UNDER PARAGRAPH 3.03.

	NOTE TO SPECIFIER:
Edit SC-7.11.D as required if federal Davis-Bacon wage rates are not required on the Project.


[bookmark: _Toc463258268]SC-7.11.C	Remove last sentence on Paragraph 7.11.C that reads as follows:
“If Owner and Contractor are unable to agree on entitlement to or on the amount or extent, if any, of any adjustment in Contract Price or Contract Times resulting from such changes, then within 30 days of such written notice Contractor may submit a Change Proposal, or Owner may initiate a Claim in its entirety.”
[bookmark: _Toc463258253]
SC-7.11.D	Add the following new paragraph immediately after Paragraph 7.11.C:
SC-7.11.D.	Minimum Prevailing Wage Rates

1.	Wage rates paid to workers employed in performing the Work at the Site, including Contractor and Subcontractor employees, shall not be less than the following:
a.	Minimum prevailing wage rates of the City of El Paso, Texas.  The prevailing minimum wage rate determination, comprised of ______ pages, applicable to the Project is part of the Contract Documents.
b.	Federal Davis-Bacon minimum prevailing wage rates, comprised of ____ pages, which is part of the Contract Documents.  Comply with 40 USC 31 and 29 CFR Parts 1, 3, and 5.
When a labor classification is included in both the City of El Paso and federal minimum prevailing wage rate determinations, Contractor shall pay the higher of the two minimum prevailing wage rates for that labor classification.  Contractor shall be aware of changes in the minimum prevailing wage rates applicable to the Work and shall pay the minimum prevailing wages at no additional cost to Owner.  Contractor shall post the schedule of classifications and wage rates at conspicuous locations at the Site.  Such schedule shall also show deductions, if any, required by law to be made from wages earned by laborers and mechanics engaged on the Work.

2.	Contractor shall give preference to hiring qualified local residents for work as laborers and mechanics on the Project.  Employees shall be bona-fide residents of the United States of America.
3.	Contractor and Subcontractors shall pay each of their employees, engaged in the Work in full, not less often than once per week, and without deductions or subsequent rebates on any account, except for deductions mandated by law.
4.	Contractor, and Subcontractors shall keep a complete payroll record indicating the name, address, and Social Security number of each employee engaged in the Work, together with the classification of work in which the employee is engaged, the hourly wage rate paid, number of deductions made from such wages and total amount paid to the employee.  Submit to Owner one copy of each such payroll record, for the period for which payment is requested, with each Application for Payment.  Each payroll record shall bear the affidavit of the employer certifying, under oath, that such payroll is a true, complete, and accurate report of the wages earned and paid to each employee engaged in the Work, that no deductions from any wages due each employee, except as set out on the payroll, have been directly or indirectly made, and that no rebates, either direct or indirect, have been nor will be required of an employee.
5.	Certified payroll reports shall indicate for each worker whether the labor performed was performed under the Building, Heavy, Highway, or Water and Sewer Line Prevailing Wage Rate scale.  Certified payroll reports shall be submitted for the complete Contract period and, for weeks where no Work was performed, negative reports shall be submitted, marked “No Work Performed”.  Clearly mark “FIRST PAYROLL” on the first payroll submitted, and clearly mark “FINAL PAYROLL” on the last payroll submitted for the Contract.
6.	Apprentices will be work only under a bona fide apprenticeship program registered with the U.S. Department of Labor.  A copy of such program shall be submitted to Owner, together with current certification or evidence of registration with the U.S. Department of Labor, Bureau of Apprenticeship and Training, for each apprentice engaged in the Work.  
7.	Contractor shall, when requested by Owner, submit additional certification and documentation (such as copy of cancelled check or an Employee Restitution Receipt Form) indicating that employee has received back compensation due.
8.	Contractor and Subcontractors in violation of this provision are subject to a penalty of $60 per day for each worker that is paid less than the rate specified in the Project’s applicable prevailing wage rates.

	NOTE TO SPECIFIER:
On January 12, 2022, El Paso Public Service Board adopted new Prevailing Wage Rates for Building construction.  These rates supersede any previous wage rates for building construction adopted by City Council.  The City has adopted Davis-Bacon Wage Rates for all other construction.
In preparing the Bidding Documents, Engineer will obtain the applicable Department of Labor Wage Determination(s) for all categories of labor envisioned to be employed on the Work.  Contact the U.S. Department of Labor for guidance when required, and provide in the Supplementary Conditions instruction in the use of each Wage Determination.  The U.S. Department of Labor, El Paso office, has provided the following guidance for the use of the various wage determinations:

Highway Construction			Site preparation, grading, fencing, and highway construction

Heavy Construction	Construction other than road work or water and sewer line installation; i.e., plant facilities, process equipment, pump stations, lift stations, electrical work, etc.

Water/Sewer Line Construction	Installation of water and sewer lines to within five (5) feet of any building

Building Construction			Construction within an envelope of five feet from a building

Engineer will contact the U.S. Department of Labor (DOL) ten days before the opening of Bids to determine what changes, if any, have been made to the applicable DOL wage rates.

The following outlines which wage scales should be included in each type of Contract:

BUILDING						HEAVY, HIGHWAY, & WATER/SEWER
Building Construction Trades Wage Rates	Paving and Street Construction, Dirt Work,
Adopted by Public Service Board 1/12/2022	Heavy Construction, Pipeline Work, Highway
	Wage Rates
	Adopted by City Council 2/28/2017

Most Current Davis-Bacon Building Wage Scale	Most Current Davis-Bacon Wage Scale for El Paso County



	When multiple wage scales are included in the bid document, Engineer must specify in this section, which wage scale is applicable to each portion of the project.


[bookmark: _Toc463258254]

SC-7.11.E	Add the following new paragraph immediately after Paragraph 7.11.D:
SC-7.11.E.	Mandatory for Building Projects with Contract Price Over $100,000 – Apprentices

1. In accordance with resolution adopted on November 9, 1999 by the El Paso City Council regarding apprenticeship programs on City projects, Contractor and Subcontractors shall:
a. Sponsor or participate in a U.S. Department of Labor (DOL) certified apprenticeship program for all job classifications utilized on the Project which are apprenticeable occupations as defined by DOL regulations and which appear on the “schedule of categories of apprentices” kept on file in the office of the City of El Paso's Capital Improvement Department;
b. Pay wage rates and benefits in accordance with the applicable apprenticeship program;
c. Comply with the DOL requirements for ratio of apprentices to journeymen;
d. Hire registered apprentices enrolled in a DOL-certified apprenticeship program in all job classifications utilized on the Project which are apprenticeable occupations as defined by DOL regulations and which are designated for City projects on the “schedule of categories of apprentices” kept on file in the office of the City of El Paso Director of Capital Improvement Department.  Helpers, unregistered apprentices, and other substitutes shall not perform apprentice-level work in place of registered apprentices.
2. Contractor shall post the applicable prevailing wage rate schedules at the Site in a prominent location readily accessible to the workers throughout the Project.  Contractor shall post a notice to be provided by the City of El Paso Director of Capital Improvement Department regarding prevailing wage rates and the City of El Paso’s apprenticeship program, in English and in Spanish, which shall be posted at the Site with the prevailing wage rates.
3. Contractor shall submit to Owner the names of all apprentices employed on the Work; verification of their status as registered apprentices; documentation regarding apprentice’s proper wage rates; and documentation regarding journeyman-to-apprentice ratios for each trade as determined by the apprenticeship program.
4. No worker shall be discharged by Contractor or Subcontractor, or in any other manner be discriminated against, because such worker has filed an inquiry or complaint, instituted legal or equitable proceeding, or has testified or is about to testify in such proceeding under, or relating to, the apprenticeship program.
5. Contractor and Subcontractors shall allow immediate entry into all areas of the Site by Owner or Owner’s agents and representatives displaying or presenting proper identification to Contractor’s Site superintendent or their representative.  Owner or their representative may visit the Site to determine adherence to these requirements, Contractor and Subcontractors shall allow access to personnel and apprenticeship program books and records and access to employees to be interviewed at random, at any time and for any reasonable duration to determine compliance with these provisions, including the apprenticeship programs.
6. Owner reserves the right to terminate for cause in accordance with Paragraph 16.02 if Contractor or Subcontractor breaches any of provisions of the Contract Documents regarding apprenticeship programs.
7. Apprentices shall be allowed to work at less than the predetermined rate for the work they performed when apprentice(s) are employed pursuant to, and individually-registered in, a bona-fide apprenticeship program registered with the U.S. Department of Labor, Employment and Training Administration Bureau; or if a person is employed in his or her first 90 days of probationary employment as an apprentice in such an apprenticeship program, who is not individually registered in the program but who has been certified by the Bureau of Apprenticeship & Training, or a state apprenticeship agency where appropriate, to be eligible for probationary employment as an apprentice.
8. The allowable ratio of apprentices to journeymen on the Work in any craft classification shall not be greater than the ratio permitted to the Contractor or Subcontractor as to the entire work force under the registered program.  Any apprentice performing the Work in excess of the ratio permitted under the registered program shall be paid not less than the applicable wage rate in the City Wage Scale for the work actually performed.
9. Contractor shall submit to Owner’s Contract Administrator with sufficient information, which demonstrates that apprentices are employed pursuant to, and individually registered in, a bona-fide apprenticeship program.  A copy of such program shall be submitted to Owner as well as the current certification for each individual assigned to the Work and appearing on the payrolls for that Contract.  Every apprentice must be paid at not less than the rates specified in the registered program for the apprentice’s level of progress, expressed as a percentage of the journeyman’s hourly rate specified in the City wage determination.  Workers not registered in a bona-fide apprenticeship program shall be paid not less than the applicable wage rate in the City Wage Scale for the classification of work actually performed.  Apprentices shall be paid fringe benefits in accordance with the provisions of the apprenticeship program.  If the program does not specify fringe benefits, they must be paid the full amount of fringe benefits listed on the wage determination for the applicable classification.  If the Bureau of Apprenticeship & Training determines that a different practice prevails for the applicable apprentice classification, fringe benefits shall be paid in accordance with that determination.
10. If the Bureau of Apprenticeship & Training or a state apprenticeship agency recognized by the Bureau, withdraws approval of a program, Contractor shall not employ apprentices at less than the applicable City rate for the work performed until an acceptable program is approved and evidence provided.

7.13	Safety and Protection
[bookmark: _Toc463258259]SC-7.13.B.1	Add following new subparagraph immediately after Paragraph 7.13.B:
SC-7.13.B.1.	Contractor’s safety representative shall be identified in submittal to Owner and Engineer for acceptance prior to commencement of Work at the Site.  Name and qualifications of proposed substitute, if any, shall be submitted to Owner for acceptance.

[bookmark: _Toc463258257]SC-7.13.G	Replace the word “safety program” with “Health and Safety Plan”.

SC-7-13.H	Replace the word “safety program” with “Health and Safety Plan”.
[bookmark: _Toc463258258]
SC-7.13.K	Add the following new subparagraphs immediately after Paragraph 6.13.J:
SC-7.13.K.	Within twenty-four hours of receiving a request from Owner, Contractor shall furnish to Owner documentation substantiating representations made in the Health and Safety Plan including, but not limited to, that each of the Contractor’s employees has received training on the Health and Safety Plan as well as any other training necessary to competently effectuate the Health and Safety Plan.  Select Contractor project management staff shall complete the El Paso Water Online Contractor Orientation, (Course 19ELPWC) available at www.hasc.com, before start of construction.

SC-7.13.L.	Owner maintains a drug and alcohol-free workplace in accordance with the Drug-free Workplace Act of 1988.  Contractor shall publicize a statement notifying employees on the Work that the unlawful manufacture, distribution, dispensation, possession, or use of a controlled substance is prohibited in the workplace, including at the Site.

SC-7.13.M.	Owner maintains specific rules regarding smoking on Owner's properties.  Contractor shall adhere to such rules at the Site.

SC-7.13.N.	Owner maintains specific rules regarding firearms and Contractor shall adhere to such rules at the Site.

SC-7.13.O.	Owner maintains specific rules regarding traffic safety on Owner's properties.  Contractor shall adhere to such rules at the Site.

[bookmark: _Toc523859219][bookmark: _Toc463258261]7.16	Submittals
SC-7.16.G	Add the following new paragraphs immediately after Paragraph 7.16.F:
SC-7.16.G.	For each Contractor submittal required under the Contract Documents, Engineer will review one initial submittal and one resubmittal at no cost to Contractor.  Engineer will record Engineer’s time for reviewing subsequent submittals of Shop Drawings, Samples, or other submittals requiring approval or acceptance, and Contractor shall reimburse Owner for Engineer’s charges for labor and expenses for such time.

SC-7.16.H.	In the event that Contractor requests a change of a previously approved or previously accepted submittal, Contractor shall reimburse Owner for Engineer’s charges for Engineer’s review time unless the need for such change is beyond Contractor’s control.

7.18 	Indemnification
SC-7.18.A	Delete Paragraph 7.18.A in its entirety and insert the following in its place: 
SC-7.18.A. TO THE FULLEST EXTENT PERMITTED BY LAWS AND REGULATIONS, AND IN ADDITION TO ANY OTHER OBLIGATIONS OF CONTRACTOR UNDER THE CONTRACT OR OTHERWISE, CONTRACTOR SHALL INDEMNIFY, DEFEND AND HOLD HARMLESS OWNER AND ENGINEER, AND THE OFFICERS, DIRECTORS, MEMBERS, PARTNERS, EMPLOYEES, AGENTS, CONSULTANTS AND SUBCONTRACTORS OF EACH AND ANY OF THEM, FROM LOSSES, DAMAGES, COSTS, AND JUDGMENTS (INCLUDING BUT NOT LIMITED TO ALL FEES AND CHARGES OF ENGINEERS, ARCHITECTS, ATTORNEYS, AND OTHER PROFESSIONALS, AND ALL COURT AND/OR MEDIATION OR OTHER DISPUTE RESOLUTION COSTS) ARISING FROM THIRD-PARTY CLAIMS OR ACTIONS RELATING TO OR RESULTING FROM THE PERFORMANCE OR FURNISHING OF THE WORK, PROVIDED THAT ANY SUCH CLAIM, ACTION, LOSS, COST, JUDGMENT OR DAMAGE IS ATTRIBUTABLE TO BODILY INJURY, SICKNESS, DISEASE, OR DEATH, OR TO DAMAGE TO OR DESTRUCTION OF TANGIBLE PROPERTY (OTHER THAN THE WORK ITSELF), INCLUDING THE LOSS OF USE RESULTING THEREFROM, BUT ONLY TO THE EXTENT CAUSED BY ANY NEGLIGENT ACT OR OMISSION OF CONTRACTOR, ANY SUBCONTRACTOR, ANY SUPPLIER, OR ANY INDIVIDUAL OR ENTITY DIRECTLY OR INDIRECTLY EMPLOYED BY ANY OF THEM TO PERFORM ANY OF THE WORK, OR ANYONE FOR WHOSE ACTS ANY OF THEM MAY BE LIABLE.
[bookmark: _Toc134539443]ARTICLE 8 – OTHER WORK AT THE SITE
8.03 	Legal Relationships 
SC-8.03.C	Delete Paragraph 8.03.C in its entirety and insert the following in its place:
SC-8.03.C.	If Contractor damages, delays, disrupts, or interferes with the work of any other contractor, or any utility owner performing other work at or adjacent to the Site, through Contractor’s failure to take reasonable and customary measures to avoid such impacts, or if any claim arising out of Contractor’s actions, inactions, or negligence in performance of the Work at or adjacent to the Site is made by any such other contractor or utility owner against Contractor, Owner, or Engineer, then Contractor shall (1) promptly attempt to settle the claim as to all parties through negotiations with such other contractor or utility owner, or otherwise resolve the claim by dispute resolution proceeding or at law, and (2) INDEMNIFY, DEFEND AND HOLD HARMLESS OWNER AND ENGINEER, AND THE OFFICERS, DIRECTORS, MEMBERS, PARTNERS, EMPLOYEES, AGENTS, CONSULTANTS AND SUBCONTRACTORS OF EACH AND ANY OF THEM FROM AND AGAINST ANY SUCH CLAIMS, AND AGAINST ALL COSTS, LOSSES, AND DAMAGES (INCLUDING BUT NOT LIMITED TO ALL FEES AND CHARGES OF ENGINEERS, ARCHITECTS, ATTORNEYS, AND OTHER PROFESSIONALS AND ALL COURT AND/OR MEDIATION OR OTHER DISPUTE RESOLUTION COSTS) ARISING OUT OF OR RELATING TO SUCH DAMAGE, DELAY, DISRUPTION, OR INTERFERENCE.
[bookmark: _Toc134539444]ARTICLE 9 - OWNER’S RESPONSIBILITIES
[bookmark: _Toc523859238]9.11	Evidence of Financial Arrangements
[bookmark: _Toc463258263]SC-9.11	Delete Paragraph 9.11 in its entirety and insert the following in its place:
SC-9.11.	Not used

9.13	Owner’s Site Representative
	NOTE TO SPECIFIER:
The following SC-9.13, if used, must be supplemented by customized text that explains the responsibilities of the Owner’s Site Representative, so far as such are relevant to Contractor.  The content of Paragraphs SC‑10.03.C below may be a helpful starting point in drafting such supplemental text.  In addition, if Owner’s retention of an Owner’s Site Representative will affect other aspects of Engineer’s status during construction, other portions of Article 10 and many other parts of the General Conditions will need to be revised.  In such cases it is typical for (and Laws and Regulations may require) the design engineer (as engineer of record) to at least retain a role with respect to design intent reviews of submittals and similar aspects of the Work.


SC-9.13	Add the following new paragraph immediately after Paragraph 9.12 of the General Conditions:
[bookmark: _Toc522526798]SC-9.13	Owner’s Site Representative
A.	Owner will furnish an “Owner’s Site Representative” to represent Owner at the Site and assist Owner in observing the progress and quality of the Work.  The Owner’s Site Representative is not Engineer’s consultant, agent, or employee.  Owner’s Site Representative will be [here identify individual or entity].  The authority and responsibilities of Owner’s Site Representative follow:  [Here describe the duties and activities of the Owner’s Site Representative.]

[bookmark: _Toc134539445]ARTICLE 10 - ENGINEER’S STATUS DURING CONSTRUCTION
	NOTE TO SPECIFIER:
Include SC-10.03, below, when the Engineer will have Resident Project Representative(s) on the Project.  Compare closely with the Owner-Engineer Agreement for engineering services and edit SC-10.03 accordingly.  Consult with the Owner on changes required to the example language of SC-10.03, below, if the Owner or another entity will furnish the RPR.  See the definition of Resident Project Representative at GC-1.01.A.36.


[bookmark: _Toc463258265]
SC-10.03.C	Add a new paragraph immediately after Paragraph 10.03.B that is to read as follows:
SC-10.03.C.	Resident Project Representative (RPR) will be Owner’s and/or Engineer’s employee or agent at the Site, will act as directed by and under the supervision of Owner and/or Engineer, and will confer with Owner and/or Engineer regarding RPR’s actions.  RPR’s dealings in matters pertaining to the Work in general shall be with Owner and/or Engineer and Contractor keeping Owner advised as necessary.  RPR’s dealings with Subcontractors shall only be through or with the full knowledge and approval of Contractor.  RPR shall generally communicate with Owner with the knowledge of and under the direction of Engineer.

1.	Duties and Responsibilities to RPR:
a.	Schedules:  Review the Progress Schedule, Schedule of Submittals, and Schedule of Values prepared by Contractor and consult with Engineer concerning acceptability.
b.	Conferences and Meetings:  Attend meetings with Contractor, such as preconstruction conferences, progress meetings, job conferences, and other Project-related meetings, and prepare and circulate copies of minutes thereof.
c.	Safety Compliance:  Comply with Site safety programs, as they apply to RPR, and if required to do so by such safety programs, receive safety training specifically related to RPR’s own personal safety while at the Site.
d.	Liaison:
1)	Serve as Engineer’s liaison with Contractor, working principally through Contractor’s superintendent, and assist in providing understanding of the intent of the Contract Documents.
2)	Assist Engineer in serving as Owner’s liaison with Contractor when Contractor’s operations affect Owner’s on-Site operations.
3)	Assist in obtaining from Owner additional details or information, when required for proper execution of the Work.
e.	Shop Drawings and Samples:
1)	Record date of receipt of Shop Drawings and Samples that are received at the Site.
2)	Receive Samples that are furnished at the Site by Contractor, and notify Engineer of availability of Samples for examination.
3)	Advise Engineer and Contractor of the commencement of any Work requiring a Shop Drawing or Sample if the submittal has not been approved by Engineer.
f.	Review of Work, Rejection of Defective Work, Inspections, and Tests:
1)	Conduct observations of the Work in progress on the Site to assist Engineer in determining if the Work is, in general, proceeding in accordance with the Contract Documents.
2)	Report to Engineer when RPR believes that any Work is unsatisfactory, faulty, or defective or does not conform generally to the Contract Documents, or has been damaged, or does not meet the requirements of any inspection, test, or approval required to be made; and advise Engineer of Work that RPR believes should be corrected or rejected or should be uncovered for observation, or requires special testing, inspection, or approval.
3)	Verify that tests, equipment, and systems startups, and operating and maintenance training are conducted in the presence of appropriate Owner’s personnel and that Contractor maintains adequate records thereof; and observe, record, and report to Engineer appropriate details relative to the test procedures and startups.
4)	Observe Contractor-arranged inspections required by Laws and Regulations, including but not limited to those performed by public or other agencies having jurisdiction over the Work.
5)	Accompany visiting inspectors representing public or other agencies having jurisdiction over the Project, record the results of these inspections and report to Engineer.
g.	Interpretation of Contract Documents:  Report to Engineer when clarifications and interpretations of the Contract Documents are needed and transmit to Contractor clarifications and interpretations as issued by Engineer.
h.	Modifications:  Consider and evaluate Contractor’s suggestions for modifications to Drawings or Specifications and report with RPR's recommendations to Engineer.  Transmit to Contractor decisions issued by Engineer.


i.	Records:
1)	Maintain at the Site orderly files for correspondence, reports of job conferences, Shop Drawings and Samples, and reproductions of original Contract Documents including all Addenda, Change Orders, Field Orders, work change directives, additional Drawings issued subsequent to the execution of the Agreement, Engineer’s clarifications and interpretations of the Contract Documents, progress reports, and other Project-related documents.
2)	Keep a record recording Contractor’s hours on the Site, weather conditions, data relative to questions on Change Orders or changed conditions, list of visitors to the Site, daily activities, decisions, observations in general, and specific observations in more detail as in the case of observing test procedures; and send copies to Engineer.
3)	Record names, addresses, and telephone numbers of all Contractors, Subcontractors, and major Suppliers of materials and equipment.
4)	The RPR shall prepare a daily report or keep a daily diary that records weather conditions, the contractor’s daily work activities, and specific observations.  The RPR shall regularly photograph the work.  The RPR shall maintain orderly files of correspondence, reports of job conferences, change orders, field orders, work change directives, daily reports and/or diaries, photographs and other similar documents.  These documents shall be filed in Consultant’s project record file.  They shall be made available to Owner upon receipt of request from Owner and, if available, uploaded to cloud-based construction management software applications (or any other construction management software applications made available).
j.	Reports:
1)	Furnish Engineer periodic reports as required of progress of the Work and of Contractor’s compliance with the Progress Schedule and Schedule of Submittals.
2)	Consult with Engineer in advance of scheduled major tests, inspections, or start of important phases of the Work.
3)	Prepare draft of proposed Change Orders, obtaining backup documents from Contractor, and provide recommendations to Engineer regarding Change Orders and Field Orders.
4)	Report immediately to Engineer and Owner upon the occurrence of any Site accident, any Hazardous Environmental Condition, emergencies, or acts of God endangering the Work, or property damage by fire or other cause.
k.	Payment Requests: Review Applications for Payment with Contractor for compliance with the established procedure for their submission, and submit recommendations to Engineer, noting particularly the relationship of the payment requested to the Schedule of Values, Work completed, and materials and equipment delivered at the Site but not incorporated in the Work.
l.	Certificates, Maintenance and Operation Manuals: During the course of the Work, verify that certificates, maintenance and operation manuals, and other data required by the Specifications to be assembled and furnished by Contractor are applicable to the items actually installed and in accordance with the Contract Documents, and have this material delivered to Engineer for review and forwarding to Owner prior to final payment for the Work.
m.	Completion:
1)	Before Engineer issues a certificate of Substantial Completion, submit to Contractor a list of observed items requiring completion or correction.
2)	Observe whether Contractor has arranged for inspections required by Laws and Regulations, including but not limited to those to be performed by public authorities having jurisdiction over the Work.
3)	Conduct final inspection in the company of Engineer, Owner, and Contractor, and prepare a final list of items to be completed or corrected.
4)	Observe that all items on final list have been completed or corrected and make recommendations to Engineer concerning acceptance of the Work.
2.	The RPR shall not:
a.	Authorize any deviation from the Contract Documents or substitution of materials or equipment, including “or equal” items.
b.	Exceed limitations of Engineer’s authority as set forth in the Contract Documents.
c.	Undertake any of the responsibilities of Contractor, Subcontractors, or Contractor’s superintendent.
d.	Advise on, issue directions relative to, or assume control over any aspect of the means, methods, techniques, sequences, or procedures of construction, unless such advice or directions are specifically required by the Contract Documents.
e.	Advise on, issue directions regarding, or assume control over safety precautions and programs in connection with the Work.
f.	Accept Shop Drawing or Sample submittals from anyone other than Contractor.
g.	Authorize Owner to occupy the Project in whole or in part.
h.	Authorize the use of any Unmanned Aircraft System (UAS or drone) without prior consent and authorization from Owner.
i.	Participate in specialized field or laboratory tests or inspections conducted by others except as specifically authorized by Engineer.
[bookmark: _Toc134539446]ARTICLE 11 - CHANGES TO THE CONTRACT
[bookmark: _Toc523859251]11.02	Change Orders
[bookmark: _Toc463258270]SC-11.02.C	Add the following new paragraph immediately after Paragraph 11.02.B:
SC-11.02.C.	Change Order requests shall be accompanied by Contractor’s time impact analysis for the Change Order request to be reviewed.

[bookmark: _Toc523859252]11.03	Work Change Directives
SC-11.03.A.1	Add the following new subparagraphs immediately after Paragraph 11.03.A:
SC-11.03.A.1.	Without invalidating the Contract, Owner may, by written Work Change Directive, using the Cost of the Work method, order changes in the Work within the general scope of the Contract consisting of additions, deletions or other revisions, the Contract Amount and Contract Time being adjusted as necessary. “Cost of the Work” means a basis of payment for the direct performance of Work with payment based on the actual cost of the labor, equipment and materials furnished and consideration for overhead and profit as set forth in Section 13.01, below.  A Work Change Directive shall be used in the absence of complete and prompt agreement on the terms of a Change Order.  Where practicable, any items of Work that may be agreed upon, prior to the performance of Work under this Section, will be included in a separate Change Order.

SC-11.03.A.2.	If the Work Change Directive provides for an adjustment to the Contract Amount, the adjustment shall be based on the method provided in paragraph 13.01.  The estimated value of the work issued under each individual Work Change Directive shall not exceed five (5) percent of the original contract price.

SC-11.03.A.3.	A Work Change Directive shall be effective immediately and shall be recorded later by preparation and execution of an appropriate Change Order.

SC-11.03.A.4.	Upon receipt of a Work Change Directive, Contractor shall promptly proceed with the change in the Work involved, provided, prior to the commencement of any Work under this section, the Contractor must submit its proposed Work plan, anticipated schedule, and a list of its work force and equipment proposed to be used in the Work for Owner’s approval. Upon such approval, Contractor must promptly commence and make continuous progress in the Work.  The Owner reserves the right to withhold payment for low production or lack of progress.

[bookmark: _Toc523859256]11.07	Change of Contract Price
[bookmark: _Toc463258275]SC-11.07.C.2.c		Delete “27” percent and replace with:
 “25” percent.
	NOTE TO SPECIFIER:
One of the following provisions for indicating liquidated damages for late completion of the Work should be included as a new SC-11.11.  SC-11.11 can be modified for the form of liquidated damages accrual: 1) daily rate of damages or 2) a single lump sum damages amount.  The liquidated damages provisions should also be modified as required when the Contract Times include one or more Milestones and there are liquidated damages associated with the Contractor’s failure to complete the Work to the point required by the Milestone.  Use the example language below for liquidated damages that accrue on a per-day basis.  Note:  the provisions of the General Conditions Paragraph 1.02.C, which indicates that a “day” is a calendar day unless indicated otherwise in the Contract Documents; coordinate SC-11.11 with the provisions of the Owner-Contractor Agreement where the Contract Times are indicated.

Insert in the blanks below the liquidated damages amount for the Project.  Note that liquidated damages amounts should be considered and specific to each individual project.  Consider preparing a memorandum for the Engineer’s and Owner’s files documenting the basis or the liquidated damages specified for each project.


[bookmark: _Toc463258276]SC-11.11	Add the following new paragraph immediately after Paragraph 11.10:
[bookmark: _Toc185834927]SC-11.11	Liquidated Damages

A.	All time limits for Milestones, if any, Substantial Completion, and completion and readiness for final payment as stated in the Contract Documents are of the essence of the Contract.

	NOTE TO SPECIFIER:
Where failure to comply with a Milestone, if any, is of such significant consequence that the assessment of liquidated damages is required, include Paragraph B, below.  Edit Paragraph B to suit the Project when different liquidated damages amounts will be assessed for failure to achieve different Milestones.  Also, edit for the Project the language below regarding whether damages for failing to achieve more than one Milestone are cumulative.  Edit the Specification Section reference in Paragraph B, below, when Milestones are specified elsewhere in the Contract Documents than in Section 01010, Summary of Work.
ADDITIONAL NOTE TO SPECIFIER REGARDING SPECIFYING MILESTONES:
Refer to the definition of "Milestone" in GC-1.01.A.27.  Where Milestones are included as part of the Contract Times, specify the Milestone(s) at the same location where the Contract Times for Substantial Completion and readiness for final payment are specified, which is usually in the Owner-Contractor Agreement.  The example language presented immediately below this paragraph is language that can be used to add Milestones to the Agreement.  Insert at No. 1 the Milestone name, such as "Completing Sedimentation Basin Nos. 4 and 5".  Insert at No. 2 the Milestone date or, as applicable, the number of calendar days after the Contract Times commence running.

"XX.	Milestones:	Perform the Work to comply with the following Milestones:
			a.	Milestone for (--1--):  (--2--)."
Alternatively, when there are numerous Milestones, the Milestones can be indicated in the Division 1 Specifications, such as in Section 01010, Summary of Work, with an appropriate reference to such Section where the other Contract Times are indicated.  When the Milestones are indicated in Section 01010, Summary of Work, use the following language where the other Contract Times are indicated, such as in the Agreement XX.

“Milestones:	Perform the Work to comply with the Milestones indicated in Section 01010, Summary of Work."



B.	Liquidated Damages Relative to Milestones:  Owner and Contractor recognize that time is of the essence as stated in Paragraph SC-11.11.A above and that Owner will suffer financial loss if the Work is not performed to achieve the Milestone within the time limits specified for Milestones in Specification Section 01010, Summary of Work, plus any changes thereof allowed in accordance with Article 11 of the General Conditions.  Owner and Contractor also recognize the delays, expense, and difficulties involved in proving in a legal or mediation preceding the actual loss suffered by Owner if the Work is not performed to achieve the Milestone on time.  Accordingly, instead of requiring any such proof, Owner and Contractor agree that as liquidated damages for delay (but not as a penalty) Contractor shall pay Owner $_____ for each day that expires after the time specified in the Contract Documents for achieving the Milestones (adjusted for changes thereof, if any, made in accordance with Article 11 of the General Conditions) until the Work is sufficiently complete to achieve the associated Milestone.  In the event of multiple Milestones, Contractor is liable for liquidated damages for each missed Milestone, but liquidated damages for more than one missed Milestone will not be cumulative (e.g., maximum daily rate of liquidated damages under this Paragraph SC-11.11.B is $____ per day).

C.	Liquidated Damages Relative to Substantial Completion and Readiness for Final Payment:  Owner and Contractor recognize that time is of the essence as stated in Paragraph SC-11.11.A above and that Owner will suffer financial loss if the Work is not completed within the Contract Times for Substantial Completion, completion and readiness for final payment, and Milestones (if any) specified in the Contract Documents, plus any changes thereof allowed in accordance with Article 11 of the General Conditions.  The parties also recognize the delays, expense, and difficulties involved in proving in a legal or mediation preceding the actual loss suffered by Owner if the Work is not completed on time.  Accordingly, instead of requiring any such proof, Owner and Contractor agree that as liquidated damages for delay (but not as a penalty), Contractor shall pay Owner $      for each day that expires after the time specified in the Contract Documents for Substantial Completion until the Work is substantially complete.  After Substantial Completion, if Contractor shall neglect, refuse, or fail to complete the remaining Work within the Contract Time or any proper extension thereof granted by Owner, Contractor shall pay Owner $      for each day that expires after the time specified in the Contract Documents for completion and readiness for final payment until the Work is completed and ready for final payment.

[bookmark: _Toc134539447]ARTICLE 12 - CLAIMS
SC-12.01.B.1	Add the following immediately after Paragraph 12.01.B:
SC-12.01.B.1.	In the event a delay Claim arises due to Standby Equipment Costs, Contractor must notify, through an RFI, Engineer and Owner no later than 72-hours in advance of such claim at which time Contractor, Engineer and Owner will evaluate the progress of the Work and determine if no other Work can be performed.  Once that determination has been made, official response from Engineer and Owner acknowledging the delay at which point the Standby time will commence.

[bookmark: _Toc134539448]ARTICLE 13 - COST OF WORK; ALLOWANCES; UNIT PRICE WORK
13.01	Cost of the Work
SC‑13.01.A	In Paragraph 13.01.A, delete the last sentence and replace with:
SC-13.01.A	“The provisions of this Paragraph 13.01 are used for three distinct purposes:”

SC-13.01.A.3	Add the following new paragraph immediately after Paragraph 13.01.A.2:
SC-13.01.A.3.	If neither of the methods defined in paragraphs 13.01.A.1 nor 13.01.A.2 can be agreed upon before a change in the Work is commenced which will result in an adjustment in the Contract Amount, then the change in the Work will be performed by Work Change Directive, using the Cost of the Work method, and payment will be made as described below:

[bookmark: _Hlk155711208]SC-13.01.B.5.c.(2)	Supplement Paragraph 13.01.B.5.c.(2) by adding the following sentence:
SC-13.01.B.5.c.(2).	The equipment rental rate book that governs the included costs for the rental of machinery and equipment owned by Contractor (or a related entity) under the Cost of the Work provisions of this Contract is the most current edition of [name of equipment rental rate book].  Equipment or machinery with a value of less than $1,000 will be considered small tools.

SC-13.01.B.5.j	Add the following new subparagraphs immediately after Paragraph 13.01.B.5.i:
SC-13.01.B.5.j.	Standby Equipment Costs:  Standby equipment time will not exceed more than eight (8) hours per twenty-four (24) hour day, forty (40) hours per week, and one hundred seventy-six (176) hours per month Payment for standby equipment will be made in accordance with 13.01.B.5.c except that:
1).	Contractor-Owned Equipment.	For Contractor-owned machinery, trucks, power tools, or other equipment, Standby will be paid at 50% (to account for the removal of operating costs) of the rate established under 13.01.B.5.c.(2).  Standby costs will not be allowed during periods when the equipment would have otherwise been idle.
2).	Equipment Not Owned by the Contractor.	For equipment rented from a third party not owned by the Contractor, Standby will be paid at the invoice daily rental rate, excluding operating cost, which includes fuel, lubricants, repairs, and servicing.  The Owner reserves the right to limit the daily standby rate to comparable rates established under 13.01.B.5.c.(2).  Standby will be paid for equipment operators when included on the invoice and equipment operators are actually on standby.  Standby costs will not be allowed during periods when the equipment would have otherwise been idle.

SC-13.01.C.2.a	Supplement Paragraph 13.01.C.2 by adding the following definition of small tools and hand tools:
SC-13.01.C.2.a.	For purposes of this paragraph, “small tools and hand tools” means any tool or equipment whose current price if it were purchased new at retail would be less than $1,000.

13.03	Unit Price Work
SC‑13.03.E	Delete Paragraph 13.03.E in its entirety and insert the following in its place:
SC-13.03.E.	Adjustments in Unit Price
1.	Contractor or Owner shall be entitled to an adjustment in the unit price with respect to an item of Unit Price Work if:
a.	the extended price of a particular item of Unit Price Work amounts to 10 percent or more of the Contract Price (based on estimated quantities at the time of Contract formation) and the variation in the quantity of that particular item of Unit Price Work actually furnished or performed by Contractor differs by more than 25 percent from the estimated quantity of such item indicated in the Agreement; and
b.	Contractor’s unit costs to perform the item of Unit Price Work have changed materially and significantly as a result of the quantity change.
2.	The adjustment in unit price will account for and be coordinated with any related changes in quantities of other items of Work, and in Contractor’s costs to perform such other Work, such that the resulting overall change in Contract Price is equitable to Owner and Contractor.
3.	Adjusted unit prices will apply to all units of that item.

[bookmark: _Toc134539449]ARTICLE 14 - TESTS AND INSPECTIONS; CORRECTION, REMOVAL, OR ACCCEPTANCE OF DEFECTIVE WORK
SC‑14.02.B.1	Add the following new subparagraphs to Paragraph 14.02.B:
SC 14.02.B.1.	Re-Inspection Fees
a. Pay fees to the Owner to compensate the Owner’s Representative as identified in Article 10 of the General Conditions for reinspection of the Work required by the failure of the Work to comply with the claims of status of completion made by the Contractor.
b. Owner may withhold the amount of these fees from the Contractor’s final payment as stipulated in Article 15 of the General Conditions.
c. Cost for additional inspections will be billed to the Owner by the Owner’s Representative for the actual hours required for the reinspection and preparation of related reports in accordance with the rates provided in the Supplementary Conditions (ADD SC SECTION HERE).
SC 14.02.B.2.	Fees for Inspections Outside Normal Working Hours
a. If some or all of the Work has been determined to be required to be performed outside the normal working hours and or beyond the standard 40-hour work week as defined by Article 7 of the General Conditions, the Contractor is required to:
1) Notify the Owner in advance of their intent to work outside regular working hours or working days;
2) Determine if the work to be performed will require observation by the Owner’s Representative or other agencies prior to covering the Work;
b. Pay fees to the Owner to compensate the Owner’s Representative as identified in Article 10 of the General Conditions for inspection of the Work performed outside normal working hours;
c. Owner may withhold the amount of these fees from the Contractor’s final payment as stipulated in Article 15 of the General Conditions.
d. Cost for inspections will be billed to the Owner by the Owner’s Representative for the actual hours required for the inspection and or observation of the work and preparation of related reports in accordance with the rates provided in the Supplementary Conditions (ADD SC SECTION HERE).

[bookmark: _Toc134539450]ARTICLE 15 - PAYMENTS TO CONTRACTOR, SET OFFS; COMPLETIONS; CORRECTION PERIOD
15.01	Progress Payments
[bookmark: _Toc463258279]SC-15.01.D.1	Delete Paragraph 15.01.D.1 in its entirety and insert the following in its place:
[bookmark: _Toc185834756][bookmark: _Toc185834931]SC-15.01.D.1	Thirty days after presentation of the Application for Payment to Owner by Contractor with Engineer’s recommendation, the amount recommended will (subject to the provisions of Paragraph 15.01.E) become due, and when due will be paid by Owner to Contractor.

SC-15.01.D.1.(a)	The thirty days’ time will commence immediately after Owner acknowledges receipt of the Application for Payment from Contractor.

SC-15.01.D.1.(b)	If upon review of the Application for Payment the Owner encounters any error (including, but not limited to, clerical, grammatical, informational) or lacks documentation as required by the Contract Documents, the Application for Payment will be deemed incomplete and the Owner will reject the Application for Payment.  The Owner will immediately notify the Contractor and Engineer the reason for the rejection of the Application for Payment.  The thirty days’ time allotted will reset and recommence once a corrected Application for Payment is received by Owner from Contractor.

SC‑15.01.F	Add the following new Paragraph 15.01.F:
SC-15.01.F	For contracts in which the Contract Price is based on the Cost of Work, if Owner determines that progress payments made to date substantially exceed the actual progress of the Work (as measured by reference to the Schedule of Values), or present a potential conflict with the Guaranteed Maximum Price, then Owner may require that Contractor prepare and submit a plan for the remaining anticipated Applications for Payment that will bring payments and progress into closer alignment and take into account the Guaranteed Maximum Price (if any), through reductions in billings, increases in retainage, or other equitable measures.  Owner will review the plan, discuss any necessary modifications, and implement the plan as modified for all remaining Applications for Payment.

15.03	Substantial Completion
SC‑15.03.B.1	Add the following new subparagraph to Paragraph 15.03.B:
SC-15.03.B.1.	If some or all of the Work has been determined not to be at a point of Substantial Completion and will require re-inspection or re-testing by Engineer, the cost of such re‑inspection or re-testing, including the cost of time, travel and living expenses, will be paid by Contractor to Owner.  If Contractor does not pay, or the parties are unable to agree as to the amount owed, then Owner may impose a reasonable set-off against payments due under this Article 15.

[bookmark: _Toc523859280]15.06	Final Payment
SC-15.06.B	Delete the first sentence and replace with the following:
SC-15.06.B.	“If, on the basis of Engineer’s observation of the Work during construction and final inspection, and Engineer’s review of the final Application for Payment and accompanying documentation as required by the Contract Documents, Engineer is satisfied that the Work has been completed and Contractor’s other obligations under the Contract have been fulfilled, Engineer will, within 10 days after receipt of the final Application for Payment, indicate in writing to Owner Engineer’s recommendation of final payment and inform Contractor Final Payment Application is ready to be submitted to Owner for payment.”

[bookmark: _Toc463258281]SC-15.06.E	Delete Paragraph 15.06.E in its entirety and replace with the following:
SC-15.06.E.	Final Payment Becomes Due:  Upon receipt from Contractor of an approvable Application for Final Payment and accompanying documentation, Owner shall set-off against the amount recommended by Engineer for final payment any further sum to which Owner is entitled, including, but not limited to, set-offs for liquidated damages and set-offs allowed under the provisions of this Contract with respect to progress payments.  Owner shall pay the resulting balance due to Contractor within 30 days of Owner’s receipt of the final Application for Payment from Contractor.  An approvable application for final payment shall include Contractor and Subcontractor payrolls for the period covered in the final Application for Payment; an update of progress against the accepted Progress Schedule; and such other items as the Engineer may reasonably require.

15.08	Correction Period
SC-15.08.G	Add the following new Paragraph 15.08.G:
SC-15.08.G.	The correction period specified as one year after the date of Substantial Completion in Paragraph 15.08.A of the General Conditions is hereby revised to be the number of years set forth in SC-6.01.B.1; or if no such revision has been made in SC-6.01.B, then the correction period is hereby specified to be [number] years after Substantial Completion.

[bookmark: _Toc134539451]ARTICLE 16 - SUSPENSION OF WORK AND TERMINATION
[bookmark: _Toc523859285]16.02	Owner May Terminate for Cause
[bookmark: _Toc463258283]SC-16.02.A.5	Add the following new paragraphs immediately after Paragraph 16.02.A.4:
SC-16.02.A.5	If the Contract or any part thereof is sublet or assigned to another party by Contractor, without the written consent of Owner and surety that issued the performance bond and payment bond.

[bookmark: _Toc134539452]ARTICLE 17 - FINAL RESOLUTIONS OF DISPUTES
SC‑17.02	Add the following new paragraphs immediately after Paragraph 17.01:
[bookmark: _Toc522526814]SC-17.02	Non-binding Mediation
A.	Claims, disputes, or other matters in controversy arising out of or related to the Contract shall be subject to non-binding mediation as a condition precedent to filing suit.
B.	The parties shall endeavor to resolve their Claims by mediation. A request for mediation shall be made in writing.
C.	The parties shall share the mediator’s fee and any filing fees equally. Agreements reached in mediation shall be enforceable as settlement agreements in any court having jurisdiction thereof.

17.03	Attorneys’ Fees
SC‑17.03	Add the following new paragraph immediately after Paragraph 17.02:
	[bookmark: _Toc522526816]NOTE TO SPECIFIER:
If there is no Paragraph 17.02, because neither mediation nor any other dispute resolution process has been specified here in the Supplementary Conditions, then revise this to state “Add the following new Paragraph immediately after Paragraph 17.01” and revise the numbering accordingly.


SC-17.03	Attorneys’ Fees
A.	For any matter subject to final resolution under this Article, the prevailing party shall be entitled to an award of its attorneys’ fees incurred in the final resolution proceedings, in an equitable amount to be determined in the discretion of the court, arbitrator, arbitration panel, or other arbiter of the matter subject to final resolution, taking into account the parties’ initial demand or defense positions in comparison with the final result.

[bookmark: _Toc134539453]ARTICLE 18 - MISCELLANEOUS
[bookmark: _Toc463258285]SC-18.11	Add the following new paragraph immediately after Paragraph 18.10:
SC-18.11	Use of Unmanned Aerial/Aircraft Systems (UAS)
A. The use of an UAS on all Owner property is strictly prohibited unless the following are met:

1. The proposed flight is solely for purposes of Utility operations
2. Authorization has been received from Owner to operate on or above Owner property
3. All of the necessary federal, state, and local approvals have been acquired
4. Compliance with federal, state, and local laws are met
5. The Contractor has filed a flight plan with AirMap or any other Owner-approved Unmanned Aircraft System Traffic Management (UTM) ecosystem for uncontrolled operations that is separate from, but complementary to, the FAA's Air Traffic Management (ATM) system prior to flight operations
6. The proposed flight does not photograph, video, or monitor in any way areas where members of the general public would have a reasonable expectation of privacy

B. Any person or vendor, including but not limited to third parties seeking to operate a UAS on or above Owner property or at an Owner-sponsored event must submit a completed UAS (Drone) Use Approval Form to the Owner at least 10 business days in advance.

C. The applicable Owner Representative (PM) who is an employee of the Owner will process the request for UAS use.  After review and assessment of the request, the requestor will be notified of a decision or receive a request of additional information within five (5) business days.
1. If approved, the PM will email a copy of the approved form to the Owner’s Utility Security and Emergency Response (USER) Coordinator.

D. The USER Coordinator will advise El Paso Police Department (EPPD) and Airport Operations (if the UAS will be near or entering restricted flight space) of UAS activity for situational awareness.
1. If approved, a copy of the UAS Approval Form must be in possession by the pilot in command at all times during flight activity and must be presented to any EPWater official or representative with control or jurisdiction over the activity, upon request.

E. The USER Coordinator will maintain a copy of the UAS (Drone) Use Approval Forms.

F. Exceptions and Deviations
1. Contractors will be limited to the collection, use, retention, or dissemination of images and videos of Owner’s critical infrastructure acquired by UAS.
2. The Owner’s Utility Chief Operations Officer may waive the 10‑business day notification requirement as deemed necessary.
3. UAS operators must only conduct approved flights under favorable conditions.  If unforeseen circumstances develop (e.g. adverse weather) under which operations cannot be conducted in a safe manner, the operation must postpone the flight and request an extension from the Project Manager within 3 business days of the original date.  If the extension is not requested within three (3) business days, a new UAS Approval Form must then be completed and submitted.
4. The use of UAS for hobby or recreational use on all EPWater property is always strictly prohibited.  Using a UAS to take photographs or videos for personal use is considered recreational use and is prohibited.

SC-18.12	Add the following new paragraph immediately after Paragraph 18.11:
SC-18.12	Working Near Utilities
A. Construction Adjacent to High Voltage Electric Lines:
1. Contractor shall comply with Laws and Regulations, including U.S.  Occupational Safety and Health Administration (OSHA) safety standards regarding construction adjacent to high-voltage electric lines and facilities, including trenching, crane operations, final grading, and other associated work which may result in impaired clearance to an existing electrical line or facility.
2. It is a violation of OSHA regulations to operate equipment in a manner that results in persons or equipment coming within ten feet of an energized electric line.  Such Laws and Regulations are enforced by OSHA, and violators are subject to penalties imposed under federal Law.
3. Texas Law prohibits function or activity where it is possible for the person performing such activity to come within six feet of an overhead power line.
4. Contractor shall notify the El Paso Electric Company in writing of Contractor’s anticipated dates and times when such work is scheduled.  Written notification of El Paso Electric Company shall be at least six working days prior to each scheduled activity near El Paso Electric Company power lines and facilities, so that El Paso Electric Company personnel can coordinate with Contractor to provide proper clearance of energized electric lines.  No other type of notice will be acceptable and work shall not be initiated until proper clearance and arrangements are confirmed by Contractor with the El Paso Electric Company.
5. Submit written notification to:
Raul Guel, Distribution Engineering Design
El Paso Electric Company
P. O. Box 982
El Paso, Texas  79960
(915)  543-4015
6. Simultaneously submit one copy of the notification letter to Owner's Contracts Development Manager and retain copy in Contractor’s file.
7. Below are selected El Paso Electric Company phone numbers:
Claims Director				(915) 543-4158
Trouble & Emergencies			(915) 543-5720
Field Services/Power Consultants	(915) 543-2255
Cable Locator				(915) 543-4051
B. Construction Adjacent to Gas Lines:  
1. Contractor shall comply with the One-Call Notification and System Protection Program developed by Southern Union Gas Company, and with State Damage Prevention Law, HB 2295:

|_|	Contact Texas Gas Co. not less than two working days before commencing excavation activities
|_|	Determine exact location of all underground utilities by safe and acceptable means
|_|	Employ the two-foot safety rule
|_|	Utilize “Professional Excavator's Manual” as revised
[bookmark: _Toc463258286]
SC-18.13	Add the following new paragraph immediately after Paragraph 18.12:
SC-18.13	EPCWID #1 Dewatering Permit Requirements
A. A license agreement for “Discharge of Foreign Waters into District Drain Ditches” is required between Owner and the El Paso County Water Improvement District (EPCWID) #1 before Contractor may begin dewatering operations.  Contractor shall be a co-licensee with Owner.  Terms and conditions of the license agreement are applicable to Contractor, who will function, relative to the license EPCWID #1 agreement only, as an agent of Owner, by preparing an approvable plan and carrying out the terms of the plan and the EPCWID #1 license agreement.  Contractor shall, to the extent permitted by law, defend and hold harmless Owner, its employees, insurers and agents; and the Engineer and Engineer’s consultants, and their employees, officers, insurers, and agents from claims arising out of damages caused by actions, or inactions, of Contractor or as a result of EPCWID’s exercise of any or all options given it under the license agreement. 
B. Contractor shall prepare and submit to Engineer a “Dewatering Plan”, a “Final Schedule for Dewatering”, and an estimate of fees due EPCWID #1.  Submit “Dewatering Plan” within 15 days of the date that the Contract Times commence running.  “Dewatering Plan” shall include the estimated quantities of dewatering for each month of the Contract, the design capacity and number of pumps to be used by Contractor, and the point(s) of dewatering pump discharge.  Engineer will review for acceptability the “Dewatering Plan” and, when the submittal is acceptable to Engineer, Engineer will forward it, through Owner, to EPCWID #1.  Prepare and submit the submittal and schedule the Work so that Owner receives the “Dewatering Plan” submittal not less than 14 days before the start of dewatering operations at the Site.  Owner will pay the fees as estimated in the "Dewatering Plan".
C. Estimate the dewatering fees on the following basis:
1. Drain maintenance fee of $1,000 for each six months a discharge occurs.  Fee for maintenance is non-refundable.  Subsequent semi-annual fee payments are payable to Owner by Contractor in advance of each respective six-month period.
2. Dewatering fee at the rate of $150 per acre‑foot of water discharged.  For a month in which the discharge exceeds the amount estimated under the “Dewatering Plan”, Contractor shall advise Owner and Engineer in writing, that such excess fees may be due so that the Owner may consider its liability for, and take action to make payment of, such excess fees to EPCWID #1.  Owner will pay such excess fees only to the extent that such fees are incurred through no fault of Contractor.
D. Samples of the discharge water shall be tested by a qualified testing laboratory hired by Contractor.  Submit to Engineer results of total dissolved solids (TDS) tests, which Engineer will transmit to EPCWID #1.  Submit to Engineer and Owner monthly reports of discharge quantities and quality (TDS and sulfates), which specific requirements may be more particularly indicated in the Specifications and in the associated discharge permit; Engineer will transmit monthly reports to EPCWID #1.
E. Contractor will not be eligible for final payment by Owner until final dewatering fees based upon actual quantities and damages (if any) due EPCWID # 1 have been paid and payment due from Contractor has been made.  A “Final Release” from EPCWID # 1 shall be received by Owner as a condition precedent to Contractor applies for final payment.
	NOTE TO SPECIFIER:
Determine other provisions to be included in the Supplementary Conditions (i.e., funding restrictions, etc.) applicable to the Project and provide applicable requirements in the Supplementary Conditions.  The following are provided as examples of the type of information to insert subsequent to the provisions included above.  Such insertions should be numbered to follow consecutively the paragraphs of the Supplementary Conditions:



[bookmark: _Toc463258287]SC-18.14	Add the following new paragraph(s) immediately after Paragraph 18.13:
SC-18.14	Railroads
A. Union Pacific Railroad Company Contractor’s Right of Entry:  Contractor shall acquire and pay all associated expenses (including railroad company inspection fees), Contractor's right-of-entry from, the Union Pacific Railroad Company.  Refer to Union Pacific Railroad’s “Contractor's Right of Entry” form and its exhibits, included in the Project Manual following these Supplementary Conditions.  Right-of-entry requirements are interrelated with the railroad liability insurance requirements and both are Contractor's cost responsibility.  Contractor shall acquire railroad company's authorization prior to commencing work in the railroad right-of-way.  Submit to Owner and Engineer executed copies of Contractor’s “Right of Entry” form prior to commencing work on railroad property.
B. Railroad Liability Insurance:  Contractor shall obtain Railroad Liability Insurance in the form and amount required by the Union Pacific Railroad Company.  Such insurance shall be in effect and cover all necessary work and operations required of Contractor within the railroad right-of-way.  Refer to the railroad’s “Contractor's Right of Entry” form and its exhibits.  Insurance requirements of this paragraph are interrelated with the right-of-entry requirements in Paragraph SC-18.14.A and is Contractor's responsibility.
C. For clarification of the requirements and costs of railroad permits and insurance, contact:
Manager Utilities Work
Union Pacific Railroad Company
Contracts and Real Estate Department
1400 Douglas Street STOP 1690
Omaha, Nebraska  68179-1690
Phone:  (402) 544-8620
Fax:  (402) 501-1519

	NOTE TO SPECIFIER:
If it is determined that work is required within a Union Pacific right-of-way and Contractor’s “Right of Entry” is required, Specifier shall obtain the current “Contractor’s Right of Entry” form and document(s) and insert them in the Project Manual following the Supplementary Conditions.


[bookmark: _Toc463258288]
SC-18.15	Add the following new paragraph immediately after Paragraph 18.14:
SC-18.15	Texas Water Development Board (TWDB) Project Records
A. Texas Water Development Board (TWDB) contracts require that all Contractors and subcontractors maintain project costs in a manner consistent with generally accepted accounting principles.  All records are to be maintained for a minimum period of three years and beyond that minimum period if litigation, a claim, or an audit is in process, or if audit findings are not resolved.  The three-year period will begin upon completion of final payment.



*** END OF SUPPLEMENTARY CONDITIONS ***

REQUIRED WORKERS' COMPENSATION COVERAGE
(Title must be 30 point font & bold lettering)


(19 point font from here on)
The law requires that each person working on this site or providing services related to this construction project must be covered by workers' compensation insurance.  This includes persons providing, hauling, or delivering equipment or materials, or providing labor or transportation or other service related to the project, regardless of the identity of their employer or status as an employee."

"Call the Texas Workers' Compensation Commission at 512‑440-3789 to receive information on the legal requirements for coverage, to verify whether your employer has provided the required coverage, or to report an employer's failure to provide coverage."



* The above sign to be provided in both English and Spanish without any additional words or changes and shall be posted at the Project Site.  Refer to Paragraph SC-6.03.D.1 of the Supplementary Conditions (Document 00800 in the Contract Documents).


EXHIBIT A - Geotechnical Baseline Report Supplement to the Supplementary Conditions
	NOTE TO SPECIFIER:  Geotechnical Baseline Reports - This supplement presents optional Supplementary Conditions that are used if Owner elects to issue a Geotechnical Baseline Report (GBR) for a specific Project. Do not include this supplement with a project’s Supplementary Conditions unless the GBR system is used.
Some project owners use a Geotechnical Baseline Report (GBR) for projects (or portions of a project) in which the subsurface conditions will play a significant role. Providing a GBR may result in bids with lower contingencies for subsurface conditions and simplify the application of the differing site conditions provisions in Article 5 of the General Conditions.  Commentary on Geotechnical Baseline Reports is presented in C‑001. See also Geotechnical Baseline Reports for Construction—Suggested Guidelines, by Randall J. Essex, P.E., ASCE 2007. In many cases it may be advantageous for Owner, Engineer, or the geotechnical engineer to engage a consultant with GBR experience to assist in preparation of the GBR and related documents.
On projects in which a Geotechnical Baseline Report is used, it is typical to also assemble and provide a Geotechnical Data Report (GDR), as a separate, single source of factual geotechnical information regarding the Site. The content of the GDR is in essence what the EJCDC documents define as “Technical Data”—reliable factual information, such as boring logs and laboratory test results. (See the definition of Technical Data in Article 1 of the General Conditions, and the definition of a GDR in Article 1 of these Supplementary Conditions). Some Owners may elect to issue a GBR without compiling a GDR, but regardless of the format it is essential to identify and make all geotechnical data available. Note that a typical general-purpose geotechnical report, usually prepared primarily to assist in the design of the project, often contains not only factual data but also opinions, interpretations, and even speculation regarding the Site’s subsurface conditions. Such a geotechnical report is not suitable to be adopted or identified as a GDR.
Although it is preferable that a GBR be comprehensive with respect to subsurface conditions, in some cases a GBR will establish baselines for a portion of a project, but will not address all subsurface issues. For example, the GBR may establish baseline subsurface conditions along the route of a pipeline, but be silent with respect to conditions underlying an associated pump building. Also, in some cases a project will involve both subsurface construction as well as building modifications or other tasks unrelated to geotechnical investigations, analysis, or interpretations. The SC/GBR provisions that follow retain certain differing site condition provisions of the General Conditions, in part because these may be needed for situations that are outside the scope of the GBR. As noted previously, these SC/GBR provisions contain locations for (1) identifying known reports and drawings regarding the subsurface conditions (a mandatory obligation), and (2) identifying Technical Data upon whose accuracy Contractor may rely (necessary in some but not all GBR projects, depending on the scope of the GBR and GDR documents).
If a GBR is used, it remains important to disclose known reports and tests regarding subsurface conditions; a place for doing so is provided in SC/GBR 5.03. If some Site conditions are outside the scope of the Geotechnical Baseline Report it will continue to be necessary to identify reliable Technical Data contained in such reports and drawings; however, if the Geotechnical Baseline Report or a related Geotechnical Data Report already establish the data that is worthy of reliance, it will not be necessary to make a redundant identification in SC/GBR 5.03.
If a GBR is used, then include the following GBR Supplementary Conditions, and do not use the Paragraph SC‑5.03 in the main body of these Supplementary Conditions:




[bookmark: _Toc522897734]1.01	Definitions
SC‑1.01.A	Add to the list of definitions in Paragraph 1.01.A by inserting the following as numbered items in their proper alphabetical positions:
1.	Geotechnical Baseline Report (GBR) — The interpretive report prepared by or for Owner regarding subsurface conditions at the Site and containing specific baseline geotechnical conditions that may be anticipated or relied upon for bidding and contract administration purposes, subject to the controlling provisions of the Contract, including the GBR’s own terms. The GBR is a Contract Document.
2.	Geotechnical Data Report (GDR) — The factual report that collects and presents data regarding actual subsurface conditions at or adjacent to the Site, including Technical Data and other geotechnical data, prepared by or for Owner in support of the Geotechnical Baseline Report.  The GDR’s content may include logs of borings, trenches, and other site investigations, recorded measurements of subsurface water levels, the results of field and laboratory testing, and descriptions of the investigative and testing programs.  The GDR does not include an interpretation of the data.  If opinions, or interpretive or speculative non-factual comments or statements appear in a document that is labeled a GDR, such opinions, comments, or statements are not operative parts of the GDR and do not have contractual standing. Subject to that exception, the GDR is a Contract Document.
[bookmark: _Toc522897735]5.03	Subsurface and Physical Conditions
SC‑5.03	Delete Paragraph 5.03 in its entirety and replace with the following:
[bookmark: _Toc522526824][bookmark: _Toc522897736]SC-5.03	Subsurface and Physical Conditions
A.	Reports and Drawings: The Supplementary Conditions hereby identify:
1.	those reports of explorations and tests of subsurface conditions at or adjacent to the Site (other than any Geotechnical Data Report or Geotechnical Baseline Report) that contain Technical Data. Such reports are as follows:
a.	Report Title: [Exact title of the document]
b.	Date of Report: [Date report was issued]
c.	Technical Data in report upon which Contractor may rely: [Identify Technical Data (for example, “Boring Log, Test Site 3”) and specify page number or other reference where Technical Data is located within the report. List multiple Technical Data line items per entry when appropriate.]
2.	those drawings of existing physical conditions at or adjacent to the Site, including those drawings depicting existing surface or subsurface structures at or adjacent to the Site (except Underground Facilities), that contain Technical Data. Such drawings are as follows:
a. Drawings Title: [Exact title of the drawings]
b. Date of Drawings: [Date drawings were issued]
c. Technical Data in drawings upon which Contractor may rely: [Identify Technical Data (for example, “Plan View of Rock Outcroppings”) in drawings, or state “All information in drawing” if entire content is Technical Data entitled to reliance; and specify drawing number, page number, or other reference where the Technical Data is located. List multiple Technical Data line items per entry when appropriate.]
3.	Contractor may examine copies of reports and drawings identified immediately above that were not included with the Bidding Documents at [location] during regular business hours, or may request copies from Engineer, at the cost of reproduction.
B.	Underground Facilities: Underground Facilities are shown or indicated on the Drawings, pursuant to Paragraph 5.05, and not in the drawings referred to in Paragraph SC‑5.03.A. Information and data regarding the presence or location of Underground Facilities are not intended to be categorized, identified, or defined as Technical Data.
C.	Reliance by Contractor on Technical Data Authorized: Contractor may rely upon the accuracy of the Technical Data expressly identified in the Supplementary Conditions with respect to such reports and drawings, but such reports and drawings are not Contract Documents. If no such express identification has been made, then Contractor may rely upon the accuracy of the Technical Data as defined in Paragraph 1.01.A.46.b.
D.	Limitations of Other Data and Documents: Except for such reliance on Technical Data, Contractor may not rely upon or make any claim against Owner or Engineer, or any of their officers, directors, members, partners, employees, agents, consultants, or subcontractors, with respect to:
1.	the completeness of such reports and drawings for Contractor’s purposes, including, but not limited to, any aspects of the means, methods, techniques, sequences, and procedures of construction to be employed by Contractor, and safety precautions and programs incident thereto; or
2.	other data, interpretations, opinions, and information contained in such reports or shown or indicated in such drawings; or
3.	the contents of other Site-related documents made available to Contractor, such as record drawings from other projects at or adjacent to the Site, or Owner’s archival documents concerning the Site; or
4.	any Contractor interpretation of or conclusion drawn from any Technical Data or any such other data, interpretations, opinions, or information.
E.	Geotechnical Baseline Report
1.	This Contract contains a Geotechnical Baseline Report (“GBR”), identified as follows: [Example: Geotechnical Baseline Report for Northwest Interceptor, dated February 12, 2013, prepared by ABC Geotechnical Engineers, Inc., Sacramento, California]. This Contract also contains a Geotechnical Data Report (GDR), identified as follows: [Example: Geotechnical Data Report for Northwest Interceptor, dated June 15, 2012, prepared by ABC Geotechnical Engineers, Inc., Sacramento, California].
2.	The GBR and GDR are incorporated as Contract Documents. The GBR and GDR are to be used in conjunction with other Contract Documents, including the Drawings and Specifications. If there is a conflict between the terms of the GBR and the GDR, the GBR’s terms prevail.
3.	The GBR describes certain select subsurface conditions that are anticipated to be encountered by Contractor during construction in specified locations (referred to here in the Supplementary Conditions as “Baseline Conditions”). These may include ground, geological, groundwater, and other subsurface geotechnical conditions, and baselines of anticipated Underground Facilities or subsurface structures.
4.	The Baseline Conditions will be used to assist in the administration of the Contract’s differing site conditions clause at locations where subsurface conditions have been baselined. If a condition is baselined in the GBR, then only the pertinent Baseline Conditions will be used to determine whether there is a differing site condition; and no other indication of that condition in the Contract Documents or Technical Data, or of a condition that describes, quantifies, or measures a similar characteristic of the subsurface, will be used for the differing site condition determination.
5.	The Baseline Conditions will not be used to make differing site conditions determinations at locations that have not been baselined in the GBR, or at any location with respect to subsurface conditions that the Baseline Conditions do not address. If Underground Facilities or Hazardous Environmental Conditions are expressly addressed in the Baseline Conditions, then comparison to such Baseline Conditions will be the primary means of determining (a) whether an Underground Facility was shown or indicated with reasonable accuracy, as provided in Paragraph 5.05 of the General Conditions, or (b) whether a Hazardous Environmental Condition was shown or indicated in the Contract Documents as indicated in Paragraph 5.06.H of the General Conditions. As indicated in Paragraph SC‑5.04 below, the GDR will be the primary resource for differing site conditions determinations in cases in which the GBR is inapplicable.
6.	The descriptions of subsurface conditions provided in the GBR are based on geotechnical investigations, laboratory tests, interpretation, interpolation, extrapolation, and analyses. Neither Owner, Engineer, nor any geotechnical or other consultant warrants or guarantees that actual subsurface conditions will be as described in the GBR, nor is the GBR intended to warrant or guarantee the use of specific means or methods of construction.
7.	The behavior of the ground during construction depends substantially upon the Contractor’s selected means, methods, techniques, sequences, and procedures of construction. If ground behavior conditions are baselined in the GBR, they are based on stated assumptions regarding construction means and methods.
8.	The GBR will not reduce or relieve Contractor of its responsibility for the planning, selection, and implementation of safety precautions and programs incident to Contractor’s means, methods, techniques, sequences, and procedures of construction, or to the Work.
[bookmark: _Toc522897737]5.04	Differing Subsurface or Physical Conditions
SC‑5.04	Delete Paragraph 5.04 in its entirety and replace with the following:
[bookmark: _Toc522526826][bookmark: _Toc522897738]SC-5.04	Differing Subsurface or Physical Conditions
A.	Notice by Contractor: If Contractor believes that any subsurface condition that is uncovered or revealed at the Site:
1.	differs materially from conditions shown or indicated in the GBR; or
2.	differs materially from conditions shown or indicated in the GDR, to the extent the GBR is inapplicable; or
3.	differs materially from conditions shown or indicated in Contract Documents other than the GBR or GDR, to the extent the GBR and GDR are inapplicable; or
4.	to the extent the GBR and GDR are inapplicable, is of such a nature as to establish that any Technical Data on which Contractor is entitled to rely as provided in Paragraph 5.03 is materially inaccurate; or
5.	to the extent the GBR and GDR are inapplicable, is of such a nature as to require a change in the Drawings or Specifications; or
6.	to the extent the GBR and GDR are inapplicable, is of an unusual nature, and differs materially from conditions ordinarily encountered and generally recognized as inherent in work of the character provided for in the Contract Documents;
then Contractor shall, promptly after becoming aware thereof and before further disturbing the subsurface conditions or performing any Work in connection therewith (except in an emergency as required by Paragraph 7.15), notify Owner and Engineer in writing about such condition. Contractor shall not further disturb such condition or perform any Work in connection therewith (except with respect to an emergency) until receipt of a written statement permitting Contractor to do so.
B.	Engineer’s Review: After receipt of written notice as required by the preceding paragraph, Engineer will promptly review the subsurface or physical condition in question; determine the necessity of Owner’s obtaining additional exploration or tests with respect to the condition; conclude whether the condition falls within any one or more of the differing site condition categories in Paragraph SC‑5.04.A above; obtain any pertinent cost or schedule information from Contractor; prepare recommendations to Owner regarding the Contractor’s resumption or continuation of Work in connection with the subsurface or physical condition in question and the need for any change in the Drawings or Specifications; and advise Owner in writing of Engineer’s findings, conclusions, and recommendations.
C.	Owner’s Statement to Contractor Regarding Site Condition: After receipt of Engineer’s written findings, conclusions, and recommendations, Owner shall issue a written statement to Contractor (with a copy to Engineer) regarding the subsurface or physical condition in question, addressing the resumption or continuation of Work in connection with such condition, indicating whether any change in the Drawings or Specifications will be made, and adopting or rejecting Engineer’s written findings, conclusions, and recommendations, in whole or in part.
D.	Early Resumption of Work: If at any time Engineer determines that Work in connection with the subsurface or physical condition in question may resume prior to completion of Engineer’s review or Owner’s issuance of its statement to Contractor, because the condition in question has been adequately documented, and analyzed on a preliminary basis, then the Engineer may at its discretion instruct Contractor to resume such Work.
E.	Possible Price and Times Adjustments
1.	Contractor shall be entitled to an equitable adjustment in Contract Price or Contract Times, to the extent that the existence of a differing subsurface or physical condition, or any related delay, disruption, or interference, causes an increase or decrease in Contractor’s cost of, or time required for, performance of the Work; subject, however, to the following:
a.	such condition must fall within any one or more of the categories described in Paragraph SC‑5.04.A;
b.	with respect to Work that is paid for on a unit price basis, any adjustment in Contract Price will be subject to the provisions of Paragraph 13.03 of the General Conditions; and
c.	Contractor’s entitlement to an adjustment of the Contract Times is subject to the provisions of Paragraphs 4.05.D and 4.05.E.
2.	Contractor shall not be entitled to any adjustment in the Contract Price or Contract Times with respect to a subsurface or physical condition if:
a.	Contractor knew of the existence of such condition at the time Contractor made a commitment to Owner with respect to Contract Price and Contract Times by the submission of a Bid or becoming bound under a negotiated contract, or otherwise; or
b.	the existence of such condition reasonably could have been discovered or revealed as a result of any examination, investigation, exploration, test, or study of the Site and contiguous areas expressly required by the Bidding Requirements or Contract Documents to be conducted by or for Contractor prior to Contractor’s making such commitment; or
c.	Contractor failed to give the written notice as required by Paragraph SC‑5.04.A.
3.	If Owner and Contractor agree regarding Contractor’s entitlement to and the amount or extent of any adjustment in the Contract Price or Contract Times, then any such adjustment must be set forth in a Change Order.
4.	Contractor may submit a Change Proposal regarding its entitlement to or the amount or extent of any adjustment in the Contract Price or Contract Times, no later than 30 days after Owner’s issuance of the Owner’s written statement to Contractor regarding the subsurface or physical condition in question.
F.	Underground Facilities; Hazardous Environmental Conditions: Paragraph 5.05 of the General Conditions governs rights and responsibilities regarding the presence or location of Underground Facilities. Paragraph 5.06 of the General Conditions governs rights and responsibilities regarding Hazardous Environmental Conditions. The provisions of Paragraphs SC‑5.03 and SC‑5.04 are not applicable to the presence or location of Underground Facilities, or to Hazardous Environmental Conditions.
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